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Cynthia T. Brown

. Chief of the Section of Administration
Office of Proceedings

Surface Transportation Board

395 E Street, S.W.

Washington, DC 20423-0001

Re: Docket No. 42124
State of Montana v. BNSF Railway Company

Dear Ms. Brown:

On July 1, 2011, Complainant filed its Highly Confidential Opening Statement of
Facts and Argument, in accordance with the Board’s orders in this proceeding. A copy of
that document was served that day on counsel for Defendant, BNSF Railway Company.

Complainant’s Public Version of its Opening Statement of Fact and Argument
was also due on July 1. It is instead being filed herewith. Putting aside the long holiday
weekend, Montana and BNSF agreed that it would be more efficient for BNSF to have an
opportunity to review the redactions that NAFCA proposed to make in the Highly
Confidential version, rather than filing a redacted, public version unilaterally with BNSF
thereafter having to pursue a possibly prolonged path of objections and other written
exchanges with Montana.

BNSF reviewed Montana’s proposed public version of its Opening Statement and
the parties reached agreement today on the extent of redactions necessary for the Public
Version filing. That version is enclosed herewith. We seek the Board’s indulgence for
our failure to file the Public Version on July 1, but we believe that the procedure we


http://Vwvw.mshpc.com

employed will more than make up for that delay in efficiency, and we request the Board
to accept the Public Version for filing at this time.

CC:

Samuel Sipe, Esq.
Linda Stein, Esq.

Respectfully submitted,

AuR G,

Andrew P. Goldstein
John M. Cutler, Jr.
Attorneys for the State of Montana
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I. INTRODUCTION

At issue in this proceeding is whether manipulative and deceptive practices by Defendant
BNSF Railway, involving shipment size limitations imposed by BNSF that adversely affect mid-
sized grain elevators, shippers and others in Montana, violate the Act’s requirement that railroad
practices must be reasonable. For reasons detailed herein by Complainant the State of Montana
(“Montana”) and in the attached Verified Statements of Witnesses Terry Whiteside (Complain-
ant’s Exhibit No. 1) and G.W. Fauth, III (Complainant’s Exhibit No. 2), BNSF’s practices must
be found unreasonable, and the Board must order BNSF to remedy its practices by restoring
shipment sizes for 50 cars or more previously offered to mid-sized elevators in its tariffs.

After encouraging the construction of more efficient, mid-sized grain elevators in Mon-
tana and maintaining rates based on shipment sizes aligned with elevator capacities, BNSF
adopted a 48-car shipment size limit in 2009. This limit was not only below the mid-sized eleva-
tors’ capacity, but was also intended to trigger the URCS make-whole adjustment, significantly
reducing R/VC percentages on the shipments. These R/VC reductions, in turn, eliminated the
ability to file STB rate challenges for mid-sized elevators representing nearly . of Montana
wheat shipments to the Pacific Northwest (“PNW”). Fauth V.S., Table 1. The R/VC reductions
also permitted unchallengeable BNSF rate increases, injuring Montana elevators and their farmer
customers, and undermining the integrity of STB costing rules.

II. BACKGROUND
A. Rail Transportation in Montana

Montana shippers of grain and other commodities are captive to a single railroad to a

greater degree than shippers in any othgr state, inasmuch as BNSF controls over 90% of rail

freight in Montana. BNSF is the only rail carrier in much of the State, and elsewhere it is in a
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position to dominate other, smaller rail carriers. While this is not a rate case, BNSF market pow-
er is relevant to the issues presented, because competitive alternatives that might enable shippers
to avoid adverse impacts of the challenged practices are unavailable. In addition, this case in-
volves growers and distributors of the most important commodity Montana produces. Rail
transportation of wheat is critical to Montana’s economic success.

The size and location of Montana contribute to the dependence of Montana shippers on
rail transportation in general, and BNSF in particular. Distances within Montana are large, limit-
ing much of the competitiveness of trucking. From one corner of Montana to the other is a dis-
tance of roughly 750 miles. Compounding shippers’ dependence on rail are the large distances
between Montana grain origins and destination ports, and the large volumes of grain produced
annually in the State. Montana is the 3™ largest wheat producer in the U.S., producing
141,090,000 bushels in 2010. Most Montana wheat moves to PNW export elevators in ship-
ments traveling an average of over.rniles. Fauth V 8. at 10.

Movements to Gulf Coast ports are even longer, and the relatively small amount of grain
moving to the Great Lakes and beyond must still travel several hundred miles. Not surprisingly,
the modal shares of railroads and trucking in transporting Montana wheat are 43.8 million ton
miles and 5.2 million ton-miles respectively, according to 2007 Bureau of Transportation Statis-
tics data.

Over the years, there have been complaints by Montana grain shippers as to BNSF rail
rate and service quality issues, including most prominently the long-running rate challenge in the
McCarty Farms case. The ICC’s finding of unreasonable rate levels under a predecessor of the

Three Benchmark approach was reversed by the D.C. Circuit,' and the Commission subsequently

! Burlington Northern R. Co. v. ICC, 985 F.2d 589 (D.C. Cir. 1993).
3
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found that McCarty Farms had failed to establish unreasonable rates under the Full SAC test.2
However, the Commission also found that BNSF had market dominance over Montana wheat
shipments to PNW poi'ts from mid-sized elevators like those at issue here, and over Montana bar-
ley shipments.?

Since McCarty Farms, BNSF grain rates have not been challenged in court or before the
STB. However, the State of Montana, Montana Governor Schweitzer, and numerous agricultural
interests in the State, including the Montana Wheat & Barley Committee, have participated in
many STB Ex Parte proceedings in an effort to call attention to problems in dealing with rail
transportation of agricultural commodities.* As explained in detail in the Verified Statement of
Witness Terry Whiteside, this is a subject of critical importance for Montana.

In addition, high grain rates in Montana and North Dakota were noted in studies by the
GAO and Christensen Associates,’ as well as in a 2009 study prepared for the Attorney General

of Montana by counsel and consultants for the State.’

2 McCarty Farms, Inc. v. Burlington Northern R. Co., 2 S.T.B. 460 (1997).

3 McCarty Farms. et al. v. Burlington Northern R. Co., 3 I.C.C. 2d 822, 827-839 (1987).
4 Rail Transportation of Grain, STB Docket No. Ex Parte 665; Rail Fuel Surcharges, Ex

Parte No. 661; Simplified Standards for Rail Rate Cases, Ex Parte No. 646 (Sub-No. 1); Rail Ca-

pacity and Infrastructure Requirements, Ex Parte No. 671; Common Carrier Obligation of Rail-
roads, Ex Parte No. 677; Railroad Industry’s Cost of Capital, Ex Parte No. 664; and Study of

Competition in the Freight Railroad Industry, Ex Parte No. 680; Review of Rail Competition and
Access Issues, Ex Parte No. 575; The 25 Anniversary of the Staggers Rail Act of 1980: A Re-

view and Look Ahead, Ex Parte No. 658; Rail Rate Challenges in Small Cases, Ex Parte No.

646; Arbitration — Various Matters Relating to its Use as an Effective Means of Resolving Dis-
putes, Ex Parte No. 586; Major Rail Consolidation Procedures, Ex Parte No. 582 (Sub-No. 1);

Review of Rail Access and Competition Issues, Ex Parte No. 575; and Competition in the Rail-
road Industry, Ex Parte No. 705.

5 Report GAQ-07-94 at pp. 34-35; Study of Competition in the U.S. Freight Railroad In-
dustry and Analysis of Proposals that Might Enhance Competition (Christensen Report), Figure
ES-3 and pp. 11-22.

6 Railroad Rates and Services Provided to Montana Shippers, available on the Montana
Attorney General’s website at www.doj.mt.gov/news/releases2009/20090226railroadreport.pdf.

4
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Despite differences of opinion with BNSF, Montana Shippers and producers plainly de-
pend on the railroad to transport their goods to markets, and they have cooperated in numerous
ways with BNSF, in an effort to satisfy changing requirements in BNSF tariffs. Of particular

importance for this case is the issue of BNSF grain shipment train sizes.

B. BNSF Grain Shipments by Mid-Size Montana Elevators

Some of the history of the rise of mid-sized grain elevators in Montana was summarized
as follows in one of the ICC’s McCarty Farms decisions:

Prior to December 1, 1980, Montana wheat and barley
moved only under single-car rates. On December 1, 1980, single-
car rates were reduced and 26-car and 52-car rates were published.
Subsequently, elevators capable of loading 26-car trains increased
from 3 in 1979 to 10 by April 1984; 52-car unit-train facilities in-
creased from zero to 42 during the same period. These data indi-
cate that the predominant movements are 52-car trains. McCarty’s
samples from the 1982 waybill data confirm this. 52-car trains
move 75% of all Montana rail wheat, 26~car trains move 20% and
single cars five percent. For barley, 29% moves in 52-car trains,

30% by 26-car, and 41% by single car.

See 3 I.C.C. 2d at 827. The foregoing discussion, from a decision issued in 1987, does not ad-
dress the subsequent rise of “shuttle” elevators, capable of loading over 100 cars of grain. As
discussed by Witness Fauth, BNSF currently serves 13 of these shuttle elevators in Montana,
which account for some. of total wheat carloads to the PNW. Fauth V.S. at 2.

It is important to understand that the growth of mid-sized elevators was no accident, but
was effectively, for many elevators, a BNSF-mandated requirement for survival. See Whiteside
V.S. at 4. For confirmation, see Burlington Northern Railroad Company — Abandonment — In

Daniels and Valley Counties, MT, 7 I.C.C. 2d 308, 309-10 (1990).”

7 In its dismissal motion, BNSF argued that this decision supported the practices now
challenged by Montana, but the decision did not involve the agency’s unreasonable practice ju-
risdiction, let alone URCS costing issues or gaming. Rather, the Commission reversed as legally

5
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The Commission there found that;

BNSF published in 1980 relatively low 52-car rates as an incentive
to encourage construction of 52-car elevators, from which it could
offer more efficient, less costly service.

The initial decision by the ALJ (reversed on other grounds) provides additional detail:

The Staggers Rail Act became law in October 1980,
providing the railroads with extensive flexibility in ratemaking.
One result in grain transportation was a proliferation of reduced
rates for volume shipments. That immediately placed the competi-
tive position of single-car shippers in jeopardy.

Applicant’s [i.e., Burlington Northern’s] volume rates on
grain were established in December 1980. Applicant published 26-
car and 52-car single-origin rates throughout its system at that
time. In addition, “26-car multi-origin rates were put in as a transi-
tion rate for shippers while they upgraded their facilities to load
unit train trains.”

* % %k ¥

Applicant did not merely encourage elevators on the Branch to up-
grade facilities for 52-car shipments; it was “build or else,” with no
consideration as to geographic location, nor any study regarding
potential viability of such 52-car operations.

Initial Decision, 7 I.C.C. 2d 272, 283 (1990), record citations omitted.

Today, the mid-sized elevators that BNSF wanted built in Montana are an integral part of
the grain business in Montana. There are over 30 such elevators in Montana, with most located
in the northeast corner of the state and in the “triangle”, in north central Montana. Given their
size, these elevators cannot ship in shuttle volumes, but can operate efficiently by loading 52 cars
or more at a time.

The survival of these elevators is important to the State, but is not guaranteed. Producers

in 1980 had an incentive to sell their grain to 52-car elevators rather than 26-car or single car el-

untenable an ALJ’s attempt to shoehorn rate reasonableness concepts into an abandonment pro-
ceeding.
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evators, because the lower per car freight rates paid by the larger elevators enabled those eleva-
tors to pay more to producers for their grain, if necessary, and still market the grain at competi-
tive prices.

Despite the success of shuttle elevators, mid-sized elevators capable of loading 52-cars or
more but less than shuttle volumes remain key participants in Montana grain production and
transportation. Shuttle elevators do not have the capacity to handle all of the wheat Montana
produces, and mid-sized elevators serve many producers foreclosed from using shuttle service
because of capacity constraints or because mid-sized elevators are closer.? Mid-sized elevators
in Montana also handle most shipments of barley and pulse crops (beans, lentils, etc.), and rota-
tional crops, and are sources for farm equipment and supplies for many producers. Whiteside
V.S.at 12.

The greater the differential, or “spread,” between prices paid to farmers by larger eleva-
tors for agricultural commodities and prices paid by smaller elevators, the greater the incentive to
bypass smaller elevators and try to use larger ones. Rail rates aside, any elevator of any size also
has service needs. It must be able to obtain cars and service on a timely basis, pay ancillary
charges, find destination buyers, etc.

Because BNSF’s pricing and service quality can vary among elevator classes (and be-
tween elevators), BNSF’s actions have a significant impact on the viability of elevators in Mon-

tana.

s See generally the Supplemental Comments filed January 12, 2007 by Montana Wheat &
Barley Commiittee, et al., in Ex Parte No. 665, Rail Transportation of Grain. Producers located
far from shuttle elevators also incur greater costs in transporting grain by farm truck or motor
carrier to the shuttle origins, leading to increased wear and tear, and maintenance costs, for Mon-
tana’s road system. Id.
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C. BNSF Tariff Changes in 2009

For many years, BNSF maintained the 52-car rates it instituted in the 1980s, though rate
levels rose steadily. When Montana wheat shuttle rates were adopted in 2001, BNSF preserved
separate rates for shipments in units of less than 110 cars. In 2008, BNSF modified its tariff by
making the rates formerly applicable to shipments of 52-109 cars applicable to shipments of 48-
109 cars. This change did not prevent mid-sized elevators from shipping in train sizes corre-
sponding to the elevators’ capacity of 52-cars or more. Fauth V.S. at 11.

However, in February 2009, BNSF cancelled its 48-109 car rates and substituted rates
applicable only to shipments of 48 cars. Today, BNSF maintains rail rates for wheat shipments
in single cars, 24-car units, 48-car units, and shuttle trains of 110 cars or more. Fauth V.S. at 7.
Though the per car rate levels were not changed at the time the 48-car limit was imposed, the
State of Montana expressed concern over the impacts of BNSF’s shipment size limit for mid-
sized elevators in the State. Discussions between the State and BNSF produced no resolution of
the dispute, and the Complaint in this proceeding, challenging BNSF’s shipment size limit as an
unreasonable practice, followed.

III. ARGUMENT
A. The Board’s Unreasonable Practice Jurisdiction Is Properly Invoked Here

When a complaint invokes the STB’s unreasonable practice jurisdiction, there is no quan-
titative yardstick for measuring unreasonableness, as there is for cases challenging rate levels as
unlawfully high under the SAC test. As the Board recently held:

Whether a particular practice is unreasonable depends upon
the facts and circumstances of the case. The Board gauges

the reasonableness of a practice by analyzing what it views
as the most appropriate factors.
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Finance Docket No. 35305, Arkansas Electric Cooperative Corp. — Petition for Declaratory Or-

der, decision served March 3, 2011 at 5. See also Granite State Concrete Co. v. STB, 417 F.3"
85, 92 (1* Cir. 2005), noting that the Board has “broad discretion to conduct case-by-case fact
specific inquiries ... in the wide variety of actual circumstances encountered.”

The Board and reviewing courts recognize that unreasonable practice jurisdiction under
49 U.S.C. § 10702 is broad because there are many ways railroads may act unreasonably other
than through the imposition of excessively high rates.

Without the protection of recourse to the Board to challenge rail practices, shipper protec-
tions mandated by Congress could be vitiated. Even a railroad ordered to reduce unreasonable
rate levels could exercise its authority over terms and conditions of service to neutralize a maxi-
mum rate finding by providing poor service, or imposing conditions on service that would force
shippers to accede to the railroad’s demands. Shippers have complained for years about railroad
measures that force shippers to absorb costs formerly borne by railroads, and there is an increas-
ing problem with ancillary charges whose amounts cannot easily be challenged due to lack of
standards. The STB’s unreasonable practice jurisdiction is often the best or only means for seek-
ing relief.

A review of the case law indicates that unreasonable practices often involve some form of
manipulation, deceit or evasion by railroads, for their benefit and to the detriment of shippers.
See, e.g., Dairyland Power Coop v. Union Pacific Railroad, STB Docket No. 42105 (use of fuel
surcharges as a profit center); Parrish & Heimbecker, Inc. — Petition for Declaratory Order,
Docket No. 42031, decision served May 26, 2000 (attempt to impose tariff surcharge on con-

signor where shipments moved under contracts with consignees); and Docket No. 35290, West
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Point Relocation, Inc. and Eli Cohen — Petition for Declaratory Order, decision served October
29, 2010 (water carrier tariff imposing personal liability for charges upon corporate principal).

See also Arkansas Electric Cooperative Corp., supra (decision at 6):

Certainly, any tariff provision must be reasonably commen-
surate economically with the problem it addresses, but re-
quiring a formal cost-benefit analysis whenever a shipper
challenges a new practice would unnecessarily limit the
Board’s discretion. There may be instances where a full,
quantified cost-benefit analysis is warranted, but this is not
that instance.

It is not unusual for firms to seek advantages vis-a-vis their customers. The railroads
have sought for years to limit the scope of ICC and STB jurisdiction, arguing for the most gener-
ous definition of revenue adequacy, the most restrictive definition of market dominance, the
greatest obstacles to shipper relief, etc. However, when these efforts succeed, the danger that
shippers will be subject to abuse is most acute when a railroad has extensive market power, as
BNSF does here. While the Board’s unreasonable practice jurisdiction is not subject to a thresh-

old finding of market dominance, unreasonable practices by monopoly railroads present the

greatest risk of undermining the regulatory balance mandated by Congress.

B. BNSF’s Shipment Size Limitation Adversely Affects Montana’s
Shippers and Agricultural Production and Distribution

The 48-car size limit imposed by BNSF on Montana’s mid-sized elevators has had nu-
merous adverse impacts on the elevators and their shipper customers in violation of the Act’s
guarantee of reasonable railroad practices. Not only are these impacts, and others that could be
imposed in future years, contrary to the public interest, but they address no legitimate interest of

BNSF itself.

10
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1. BNSEF’s Shipment Size Limit Has Eliminated any Possibility of
Challenging Many Rail Rates

As BNSF has admitted, it knew that replacing 52-109 car rates and 48-109 car limitations
with a train size limit capped at 48 cars for shipments from mid-sized elevators would signifi-
cantly reduce revenue to variable cost ratios for such shipments. This result was inevitable, giv-
en the way the STB’s URCS costing works.

Witness Fauth explains in the attached Verified Statement that URCS costing employs a
“make-whole” adjustment, under which overall system costs are adjusted in such a way that sav-
ings from more efficient trainload and unit train shipments are offset through the assignment of
additional costs to single cars and shorter trains.

Obviously, there must be a cutoff between larger trains not subject to the adjustment and
shorter trains to which the adjustment applies. Under current regulations, trains of fewer than 50
cars, i.e., 1-49 cars, are subject to the adjustment. See Ex Parte No. 431 (Sub-No. 2), Review of
General Purpose Costing System and Fauth V.S. at 8-10. And in the case of wheat shipments to
the PNW from mid-sized elevators in Montana, the impact of BNSF’s 48-car shipment size limit
was to cut up to 68 percentage points from the R/VC percentages, even with no change in the
per-car rate levels. Fauth V.S. at 15, Table 3.

This manipulation of R/V: C ratios was far from incidental or inadvertent. Witnesses
Fauth and Whiteside were both present at a 2009 meeting of the National Association of Wheat
Growers at which Mr. Kevin Kaufman, a senior BNSF official with responsibility for shipments
of agricultural commodities, acknowledged that the 48-car shipment size limit was adopted with
full knowledge of its impact on R/VC ratios. Mr. Richard Weicher, one of BNSF’s attorneys,

conceded at oral argument “we’re certainly not denying that the URCS rationale was part of” the

11
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reason for the size limit. He went on to say that, in addition to profit maximization, BNSF want-

ed “to protect from under [sic] regulatory challenges.””

In addition, among the documents provided by BNSF in discovery was an email (lllJ}§

D NN, (cfcnding the shipment size limit as follows:

BNSF Bates No. 82. See also BNSF Bates No, 780, where ‘

Bates No. 782, where-B NSF *

Such a significant change in R/VC percentages would be important under any circum-
stances, since the likelihood of rate relief in the event of a rate challenge is lower for rates pro-
ducing low R/VC percentages than for rates producing high R/VC percentages. This effect is
particularly pronounced under the Board’s Three Benchmark approach.

However, when the 48-car shipment size limit was imposed by BNSF in 2009, the impact
was even more dramatic, inasmuch as BNSF’s change drove R/VC percentages for grain rates
applicable to mid-sized elevators from well above the threshold of STB rate reasonableness ju-

risdiction, to below the jurisdictional threshold, due to operation of the URCS make-whole ad-

5 Transcript of oral argument held November 30, 2010 as to BNSF’s motion to dismiss in
this case, at page 11.
10 Copies of these Bates numbered BNSF pages are attached hereto as Attachment A,

12
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justment applicable to trains of less than 50 cars. See Fauth V.S. at 15, Table 3, showing numer-
ous movements for which R/VCs dropped from above 200% to below 180%.

Through this tariff change, BNSF effectively deregulated its own grain rates from mid-
sized elevators, even though per car rate levels did not go down at all. The rates that had been
subject to challenge as excessively high before the tariff change issued in February 2009 were
immune from challenge by March 2009.

2. BNSF Has Positioned Itself to Impose Unchallengeable Rate Increases

Reducing R/VCs to below 180% of variable cost not only immunizes 48-car rates from
reasonableness challenge, but enables the railroad to raise those rates, without fear of a challenge
to the rate increases so long as the increases are to levels that do not exceed, or do not signifi-
cantly exceed, the jurisdictional threshold. While Full SAC rate cases have sometimes estab-
lished maximum reasonable rates at the jurisdictional threshold, the Three Benchmark process
can find rates reasonable even if well over the threshold.

Witness Fauth has analyzed the extent to which BNSF’s 48-car shipment size limit ena-
bles BNSF to impose rate increase that cannot be challenged. Since the shipment size limit took
effect in 2009, BNSF has raised its rates on these shipments by as much as $1,185 per car, in-
cluding fuel surcharges, and the increases remained immune from challenge as a legal or practi-
cal matter. If BNSF had applied these rate increases to former 52-car rates, they would have ex-
ceeded the STB’s jurisdictional threshold by as many as 100 percentage points. V.S. at 15.

The smaller the volume of wheat being shipped by an elevator, the higher the rate must
be above 180% of variable cost to sustain a challenge before the STB. Accepting the Board’s
estimate that a Three Benchmark case could be brought for $250,000, it would make no sense for

a captive shipper to consider instituting such a rate challenge unless the relief it could expect to

13
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obtain would exceed its litigation cost. Assuming a mid-sized elevator has the resources to liti-
gate against a major railroad like BNSF, and is desperate enough to do so despite fear of retalia-
tion in the many forms available to BNSF, the “payoff” would have to exceed $250,000. Chal-
lenging a rate with an R/VC percentage of 200% or so would almost certainly cost more than it
could produce in relief. !!

For these reasons, among others, the State of Montana felt that it should bring this unrea-
sonable practice challenge.

3. BNSF “Gamed” Its Own Well-Publicized Mediation/Arbitration
Program

In January 2009, at about the same time that BNSF was issuing the tariff change that im-
posed its 48-car shipment size limit on mid-sized elevators, BNSF announced a new program for
mediation and arbitration of rate disputes with grain elevators in Montana. Fauth V.S., Appendix
GWEF-3.

This program, negotiated between BNSF and Montana Grain Growers Association
(“MGGA”), is unusual in permitting farm producers to mediate or arbitrate rates and rate in-
creases. However, the Alternative Dispute Resolution Agreement states that no relief is availa-
ble as to BNSF rates producing R/VC percentages less than 180% for non-shuttle shippers, or
less than 195% for shuttle shippers. Fauth Appendix GWF-3, Exhibit 1, Section 9.

As shown above and in the Fauth V.S., many rates with R/VC percentages that were well
above 180% prior to imposition of the 48-car shipment size limit were transformed into rates

with R/VC percentages below 180% upon imposition of that limit. As a result, BNSF can and

n The Three Benchmark relief cap gives BNSF a monetary incentive to charge excessive
rates if its revenue gains exceed any likely costs. In addition, because the Three Benchmark test
is ultimately a comparable rates test, BNSF can make it difficult for Montana complainant to
bring a successful rate challenge through the simple expedient of imposing the same rates on all
similar shippers in the State.

14
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does argue that its rates are “reasonable,” challenging its critics, because the size limit enables a
claim of R/VC percentages below 180%.

Montana is aware that the Board is not charged with protecting privately-negotiated al-
ternative dispute resolution arrangements. The fact that BNSF’s 48-car shipment size limit un-
dermines not just recourse to the STB, but also recourse for farm producers under the ADR
agreement, is nevertheless relevant to this proceeding. To the extent that STB jurisdiction over
unreasonable practices is, at least in part, tied to consideration of the public interest, and to the
extent the Board favors private-sector dispute resolution, gaming that affects railroad-shipper
relationships that exist alongside STB formal proceedings should be given evidentiary weight.

4, BNSF has Imposed Operating Inefficiencies on Mid-Sized Elevators

Where, as in Montana, a single railroad essentially dominates transportation of critical
commodities, the railroad may use pricing and service to determine how producers of those
commodities operate. This was demonstrated in the 1980s, when BNSF encouraged the con-
struction of new elevators and expansion of existing elevators to handle 52-cars or more. Today,
there may be even more efficient elevators in Montana, handling shuttle trains. It does not fol-
low that BNSF should be able, with impunity, to impose shipment size limits that reduce the ef-
ficiencies or jeopardize the viability of mid-sized elevators developed at its request, and at signif-
icant cost.

BNSF has maintained (Oral Argument Transcript at 12) that 52-car elevators can still
load 52-cars by combining a 48-car train with four single cars. Such a combination is not the
same thing as a 52-car train, even in the unlikely event that a mid-sized elevator can order and
obtain, at the same time, a 48-car unit and 4 single cars. See Whiteside V.S. at 10-11. Because

there are no longer any rates applicable to 52-car trains, the elevator might have to ship using

15
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two (or more) bills of lading, and in any event it would have to pay higher single-car rates for the
singles, over and above the 48-car rates that formerly applied to shipments of 52-109 cars.

If, as is more likely to happen, the single cars are not delivered with the 48 cars, these
inefficiencies are compounded. As Witness Fauth points out (V.S. at 7-8), a mid-sized elevator
that formerly shipped ten 52-car shipments per year (520 cars) may now have to ship the 520
cars in eleven shipments — ten 48-car shipments and 40 additional cars as single cars or 24-cars
plus single car shipments — paying higher rates for the 40 cars.

In addition, there are handling and potential detention charges when 48 cars and 4 single
cars are received at different times and combined at the elevator. Whiteside V.S. at 10-11. If the
cars are not combined, single cars generally take more days in transit than trainloads. And while
PNW grain elevators that are the destination for most grain shipments from mid-sized elevators
do not object to shipments of 52 cars or more that formerly moved via BNSF and still move via
Union Pacific (Whiteside V.S. at 7), those elevators may be less receptive to single car deliver-
ies, given the extra handling involved.

It might be thought that BNSF would seek, for its own operational reasons, to minimize

these inefficiencies, and continue to offer 52-car, or 48-109-car, rates. However, BNSF is able to

minimize inefficiencies on its own system in two ways

21. See also Whiteside V.S. at 7. Second, W

*

. See Fauth V.S. at 13. Shuttle elevators, unlike mid-sized elevators, are not required

to ship 48 cars and add single cars or 24 car lots moving at rates even higher than BNSFs 48-car
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rates. As a result, the operational and economic burdens of BNSF’s 48-ar shipment size limit are
borne almost entirely by mid-sized elevators.
C. BNSF’s 48-Car Shipment Size Limit Is an Unreasonable Practice

Under all the circumstances, BNSF’s shipment size limitation is antithetical to the inter-
est of Montana elevators and producers, antithetical to the public interest, and inconsistent with
STB policies and with the integrity of STB costing systems.

1. BNSF is Gaming the URCS Costing System

BNSF can be expected to argue that it imposed its 48-car limit because it believes grain
shipments from mid-sized elevators are more like smaller shipments subject to the make-whole
adjustment than they are like shuttle shipments.

Any such argument is unavailing for two reasons. First, as Witness Fauth shows, the
premise is incorrect. Mid-sized elevator shipments, which used to be the most efficient grain
shipments BNSF handles, remain efficient, and profitable. Fauth V.S. at 21-22. This is true if
the shipments move in 52-car lots (or even 48-car lots, though the latter are less efficient). Itis

even more true if BNSF combines mid-sized grain trains into lots of 96 cars or more. -

Second, even if mid-sized elevator shipments were not as efficient and profitable as Wit-
ness Fauth has shown them to be, it is evasive and deceptive for BNSF to use shipment size lim-
its to subject Montana’s mid-sized elevator rates to the make-whole adjustment, and artificially
reduced R/VC percentages.

BNSF evidently believes that the URCS dividing line should be at a point higher than the

50 cars or more cutoff in the STB’s current rules. Fauth V.S. at 11. Assuming BNSF has a disa-
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greement with those rules, the proper way to advocate its position is not to “game” the system
but to ask the STB to change its URCS rules. In fact, the Board has expressed the desire to con-
duct, at some future date, a review of the current URCS rules.

However, BNSF elected instead to evade the current rules, and game the system, by ar-
ranging for the make-whole adjustment to apply to mid-sized elevator rates through imposition
of its 48-car shipment size limitation. STB standards and STB procedures are undermined when
monopoly railroads take self-serving steps to bypass the rules under which other railroads, ship-
pers, and the Board itself generally operate, accomplishing indirectly what BNSF cannot lawful-
ly do directly. Where, as here, the result is contrary to the public interest and serves only to per-
mit a railroad with market power to deregulate its own rates and rate increases, corrective action
is needed.

The deceptive nature of what BNSF has accomplished through its 48-car shipment size
limit bears some resemblance to collections by railroads of fuel surcharges that either recover
amounts in excess of the fuel costs they purport to reflect, or recover fuel costs that are also re-
covered in freight rates. These practices were found unreasonable in Rail Fuel Surcharges, STB
Ex Parte No. 661, decision served January 26, 2007. The excessive surcharges found to be the
result of unreasonable practices in that decision, like the rate increases subject to artificial R/VC
reductions here, mislead shippers and are not readily subject to individual challenge without an
unreasonable practice finding.

In its decision in Ex Parte No. 657 (Sub-No. 1), Major Issues in Rail Rate Cases, served

October 30, 2006, aff’d sub nom. BNSF v. STB, 526 F.3" 770 (D.C. Cir. 2008), the Board rec-

ognized the possibility of gaming under the percent reduction method that could allow captive

shippers to “win” rate cases under the SAC test, but obtain little or no relief. Conversely, rail-
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roads could be found to be charging rates in excess of stand-alone cost, but come out with a fa-
vorable rate prescription which allowed retention of extremely high revenues. Decision at 10-16.

In many ways, BNSF’s 48-car shipment size limit is even more objectionable, since it
prevents shippers from even beginning rate cases, exposes shippers to unchallengeable rate in-
creases, and has the other deleterious effects discussed above. Shippers who cannot even get in
the “courthouse door,” or who are misled into thinking their rates are non-jurisdictional due to
artificial manipulation of R/'VC percentages, have no chance of relief, and may even fail to con-
sider arate challenge. = - —=' * ¢ o ot ot T s L e

In Major Issues, the Board said “We firmly believe that we must remove the ‘gaming’
temptation or possibility to protect the integrity of the rate dispute resolution process.” STB de-
cision at 16. A similar conclusion is appropriate here.

In contrast, a decision by the Board declining to take corrective action would largely ren-
der STB unreasonable practice jurisdiction ineffective. BNSF and other railroads would quickly
see that they could deregulate and then raise their rates on grain and many other commodities
moving in 50-60 car trains by the simple expedient of limiting the shipment sizes to 49-cars or
less. The payoff in added revenues and reduced exposure to regulatory challenges would be
high.

The technique pioneered by BNSF could end up artificially lowering enough R/VC per-
centages to distort STB regulatory and reporting systems keyed to R/VC percentages. As Wit-
ness Fauth explains (V.S. at 23), examples include the benchmarks underlying the Three Bench-
mark test and shippers’ ability to develop comparison groups under that test (which is already

difficult in Montana).
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In discovery, Montana sought to determine whether BNSF had a “benign” operational
rationale for its shipment size limitation. No support for any such rationale was forthcoming.
Notably, the Board commented in Major Cases on the difficulty of assessing railroad motives,
and decided to eliminate incentives for gaming despite railroad arguments about the absence of

any evidence of gaming. Here the evidence is clear.

D. The Board Should Order BNSF to Restore the 48-Car
to 109-Car Rates It Formerly Maintained

Under the circumstances, the STB should find that BNSF is engaging in an unreasonable
practice in violation of 49 U.S.C. Section 10702, by using its 48-car shipment size limit to pro-
duce URCS costing changes that deprive Montana grain shippers of any possibility of rate chal-
lenges. The Board should order BNSF to restore rates based on 48-109 cars, like those in BNSF
tariffs prior to adoption of the challenged 48-car shipment size limit.

The Board should also direct BNSF to take related steps to make access to shipment sizes

matching elevator capacity a reality. For example, —

-lz The Certificate of Transportation

(*“COT”) program is BNSF’s system for allocating empty rail cars, essentially auctioning off

grain transportation capacity. See generally National Grain & Feed Ass’n v. United States, 5

F.3 306 (8" Cir. 1993). If BNSF were to modify its tariff to allow 48-109 car shipments but

allowed COTS only for 48-car lots, its unreasonable practice would continue.

12 BNSF Bates Nos. 22 and 81, attached hereto as Attachment B.
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With restoration of these shipment sizes, mid-sized elevators will be in a position to op-
erate more efficiently, consistent with the goals BNSF set when it induced construction of those
elevators. They will also have a chance to challenge rate levels before the STB, and possibly
negotiate rate reductions, or negotiate more moderation in BNSF rate increases, based on the
possibility of a rate challenge.

Such relief from BNSF’s unreasonable practices may or may not lead to rate relief. Any
shipper considering a rate challenge will face all the usual obstacles. It will need to establish
market dominance (BNSF market dominance in Montana is pervasive, but an evidentiary show-
ing, with the costs and burdens that entails, will still be necessary). Montana shippers also face
the daunting prospect of challenging a major railroad whose service is critical to the shipper’s
survival. To the extent that the shipper cannot afford a full-SAC challenge (and few mid-sized
elevators can afford multi-million dollar litigation costs), the shipper will face excessively low
relief caps, and, under Three Benchmark, the difficulty of identifying a comparison group with
lower rates.

In the case of BNSF, potential complainants may also face the problem of BNSF’s bal-
ance sheet being swollen by a write-up of more than $7 billion associated with the Berkshire
Hathaway acquisition.'’ Fauth V.S. at 16.

Whether such obstacles can be overcome and rate relief can be obtained remains to be
seen. What is clear now is that BNSF’s 48-car shipment size limit is an unreasonable practice.
BNSF has enough market power over grain shipments from mid-sized elevators in Montana. It

does not need and should not be allowed to engineer for itself the additional leverage that comes

B Montana notes that the Western Coal Traffic League has urged the Board to institute a

proceeding to address the BNSF acquisition premium issue. See WCTL’s Petition filed May 2,
2011 in Docket No. 35506.
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from eliminating any possibility of an STB rate challenge as to the grain rates of those elevators
and their farm producer customers.
IV. CONCLUSION
For the foregoing reasons, the STB should order BNSF to cease and desist from the un-

reasonable practices challenged by the State of Montana, and should order corrective action as

discussed herein.
Re
Steve Bullock Jo . Cutler, Jr.
Montana Attorney General éd;ew P. Goldstein
Chuck Munson McCarthy, Sweeney & Harkaway, PC
Assistant Attorney General Suite 700
Montana Department of Justice 1825 K Street, N.W.
215 North Sanders Washington, DC 20006
Helena, MT 59620 (202) 775-5560
(406) 444-2026

Atto of Montana
Dated: July 1, 2011

S:\mcd\Montana.docx
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Complainant’s Exhibit No. 1
BEFORE THE

SURFACE TRANSPORTATION BOARD

DOCKET NO. 42124

THE STATE OF MONTANA
V.

BNSF RAILWAY COMPANY, ET AL.

VERIFIED STATEMENT OF

TERRY WHITESIDE

My name is Terry Whiteside. I am Principal of Whiteside and Associates, Suite
301, 3203 Third Avenue North, Billings, MT 59101 (“W&A”). W&A and its predeces-
sors have provided analyses and transportation advice to various interests who promote
the marketing of grains from Montana to surrounding states and for export. W&A repre-
sents and consults with state grain market development agencies, such as the Montana
Wheat and Barley Committee and many other Wheat and/or Barley Commissions includ-
ing those in the states of Colorado, Kansas, Idaho, Oklahoma, Nebraska, South Dakota,

Texas and Washington, with associations of wheat and barley growers and merchandisers
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and with individual grain elevators. I have submitted statements to the STB in proceed-
ings involving the transportation of grain on behalf of producer associations and state
wheat boards or commissions in Montana, Kansas, Colorado, Idaho, Nebraska, Oklaho-
ma, South Dakota, Texas and Washington, as well as the National Association of Wheat
Growers.

I am a 1970 graduate of Washington State University in Pullman, Washington,
with my graduate work at the University of Tulsa, post-graduate work at the University
of Wisconsin. I am a graduate of the College of Advanced Traffic. I am a registered
practitioner at the Board and an Associate member of the American Society of Traffic
and Transportation. I have worked in responsible positions for Class I common carriers,
Fortune 500 companies and served as Administrator in the Montana Department of Agri-
culture Transportation Division prior to developing a private company. In my more than
40 years of agricultural consulting, I have acquired personal knowledge of grain elevator
operations, including the interface of elevators with railroads.

I have been requested by the State of Montana to submit this Verified Statement
on its behalf.

Montana’s Purpose in Bringing this Complaint

Montana’s economy is heavily dependent upon the production and marketing of
grain, primarily winter and spring wheat. In 2010 Montana was third in the Nation in the
production of wheat, second in the production of spring wheat, which is used primarily as
a baking ingredient, second in the production of durum (made into pasta), fifth in the
production of winter wheat and second in production of barley, which is utilized as an

ingredient in beer production and as a feed stock. Because of economics that require the
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movement of a fungible, bulk commodity such as wheat in large capacity vehicles, such
as railroad hopper cars, and the distances between Montana and its major markets (in-
cluding primarily export positions in the Pacific Northwest or “PNW™), rail transportation
is essential to the commercial success of Montana agriculture.

No state is more reliant on rail transportation for agricultural commodities than
Montana, and Montana is more dominated by a single railroad - BNSF — than any other
state in the union. The map below shows the Montana Rail System and depicts rail lines

controlled by the BNSF in Montana.

Montana Rail System Today
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Development of the 26 and 52-Car Rate Structures on
Rail Movements of Montana

In the fall of 1980, the BN initiated and published several alternatives to single
car rates including (a) 26 cars which could be loaded at two to four origins, (b) 26 cars
from a single origin, and (c) 52 cars from a single origin. The first of these was offered

for a limited time period as a means of encouraging grain public warehouses to make



PUBLIC VERSION REDACTED

volume shipments. Under this rate structure, elevator operators located along a section of
track serviced by the same local freight train could jointly arrange for the spotting of 26
covered hoppers at up to four different locations. Shippers would then be given a mini-
mum time period within which to load out the cars, which would then be assembled into
a train for movement to a single destination. The second alternative (26 cars from a sin-
gle origin), had rates lower than single car rates. The 52 car rate structures became effec-
tive on December 1, 1980, with rates even lower than the 26-car rates.

These 26 and 52-car rates, especially those applicable to 52 cars, touched off a
rash of investment in improved loading facilities and expanded sidings to achieve com-
petitive advantage through the ability to load out unit trains of 52 cars or more. I recall
from my own experience that Burlington Northern Railroad urged Montana elevators to
expand to 52 cars because, should they fail to do so, they would find themselves unable
to compete with cross country rivals expanding their loading capacity to 52 cars or more
and using the lower 52-car rates.

Indeed, in the highly competitive world of grain marketing, the rate reductions
represented by 52 cars versus 26 cars in 1980 (6 ¢/cwt or 3.6 cents/bushel) and single cars
(26 ¢/cwt or 15.6 cents/bushel)' were intended to and did provide a compelling incentive
for Montana elevators to invest tens of thousands of dollars in elevators to expand their
facilities in order to load out 52-car trains. Elevators able to take advantage of lower
rates could, if they chose, offer better prices to farmers and not only obtain the wheat
necessary to fill out a 52-car train, but also attract wheat that otherwise would have been

delivered by farmers to other elevators. These market incentives, in addition to BNSF’s

! Tariff rates subject to applicable rate adjustments.
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verbal exhortations, resulted in the growth of widespread 52-car origin capacity in Mon-
tana.

Attached as Appendix A is the 1993 Burlington Northern Railroad Grain Elevator
Directory, which shows all the Montana elevators served by Burlington Northern (a pre-
decessor of BNSF), including carload capacities. In 1993, there were 116 Montana ele-
vators served by BNSF. Forty-nine of those elevators had 52-car capacity. This illus-
trates how successful Burlington Northern was in compelling investments in 52-car ele-
vators. Today, there are 27 (including Denton and Geraldine)’ non-shuttle elevators that
can ship 52 cars, but do not do so because BNSF has cancelled the 52-car rates. There
are now 13 shuttle elevators (110 car capable) in Montana. Additionally there are 22 fa-
cilities that ship less than 52/48 car lots.

As discussed above, BNSF offered only single car wheat rates to the PNW until
1980, when it decided to promote the construction of elevator and track facilities capable
of loading 26 or 52 cars at a single time. It retained that rate structure even after 2001,
when it introduced 110-car wheat shuttle train rates to the PNW from Montana, preserv-
ing its 26 and 52-car rates to serve the mid-size elevators that had invested in those facili-
ties.

BNSF’s Montana shuttle program, with rates considerably lower than the 52-car
rates, set off another race to see which elevators would be the first in their region to ex-
pand to 110-car capacity and which would follow. These steps undercut the investments

that Montana elevators had made to accommodate 52-car trains.

2 Denton and Geraldine are Central Montana Railroads origins and not listed in
BNSF tariffs but are served via Moccasin CM.
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In April 2008 BNSF published PNW wheat rates from Montana in 48-car to 109-
car units at the same per-car level as the rates previously published for 52-109 cars. But
in February 2009, it cancelled its rates from Montana for 52 cars and restricted mid-size
elevators to 48-car shipments. See Tariff BNSF-4022-L, Item 43416, issued February 5,
2009, effective February 25, 2009, with a Start date of January 1, 2009. This reduction in
train size imposed a substantial change on the costing and regulatory status of these mid-
size BNSF trains and is the focus of this proceeding.>

As explained in more detail in the Verified Statement (V.S.) of Gerald W. Fauth,
III, once a shipment drops below 50 cars, the STB’s Uniform Rail Costing System
(“URCS”) rules require a “make whole” adjustment that results in a substantial drop in
revenue/variable cost ratios. As Mr. Fauth points out, the BNSF rate for a 52 car ship-
ment of wheat from Meriwether, MT to Portland, OR on BNSF in 2008 produced a rev-
enue/variable cost ratio of 225%, whereas, all other things being equal, a 48-car shipment
of wheat between those same points in 2008 produced a revenue/variable cost ratio of
163%. Fauth V.S. at 15, Table 3.

After the train sizes were changed, the per-car rates remained the same, but Mr.
Fauth’s V.S. shows that the R/VC ratios dropped by as much as 68 percentage points per
shipment, removing the rates from where they might have been challenged as unreasona-
bly high to the point where little or no challenge was jurisdictionally possible because in
each case the revenue/variable cost ratio had been reduced to below 180% or very near

180%.*

} A copy of the relevant tariff page is attached as Appendix B.
4 Mr. Fauth’s V.S. shows the R/VC ratios attendant to BNSF’s initial 48-car rates
and how BNSF has used the deregulated R/VC zone created by those changes to impose



PUBLIC VERSION REDACTED

The State of Montana believes that the primary purpose behind BNSF’s adjust-
ment in its mid-size rates on wheat was to remove the possibility of a rate challenge
aimed at its former 52-car wheat rates from Montana to the PNW, and to permit BNSF to
raise its 48-car rates without realistic threat of challenge. Operationally, BNSF has made
no changes to its Montana barley rates, which remain available in 52-car units to the
PNW. Operationally, the same trains that haul 48 (or 52) cars of wheat over the moun-
tains to the PNW can move 52 cars of barley over the same tracks. Facially, it is more
efficient to handle 52-car units. In addition these mid-size units generally are “married”

with other units of similar size, producing a 104-car rather than a 96-car train. -

;- v s. o 2122,

I know of no operational or efficiency justification for BNSF’s 48-car shipment
size limit. There is clearly a market at the PNW for 52-car shipments, as evidenced by
the fact that both UP and CP offer such rates.

At a Domestic Policy Committee meeting (on February 8, 2009) of the National
Association of Wheat Growers (NAWG attended by Witness Fauth and myself, the
Montana Grain Growers (“MGGA”) were presenting their Alternative Dispute Resolu-
tion (ADR) process with BNSF and their Montana R/VC analysis which was developed

in support of the ADR . Gerald Fauth presented a discussion on URCS. BNSF repre-

rate increases that could have realistically been challenged if applicable to 52 cars but
cannot be realistically challenged as 48-car rates even if the ratios are marginally over
180%. The maximum theoretical rate relief for rates marginally above 180% cannot eco-
nomically justify the expenditure of $250,000 or more to bring the simplest of rate com-
plaints, one under the Three-Benchmark rules.
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sentatives were present including Kevin Kaufman, a senior official with responsibilities
relating to transportation of agricultural commodities.

During this meeting, the 48-car versus 52-car issue came up. BNSF’s Kevin
Kaufman acknowledged that he was aware of the 50-car URCS default value and the re-
sulting costing differences between 48-car and 52-car shipments. Indeed, during the ex-
change, he admitted that BNSF made the change from 52 to 48 cars because of this
URCS issue. When it was pointed out to Mr. Kaufman that 52-car shipments continued
to move under BNSF’s 48-car minimum rates because the tariffs allowed 48-109 car
shipments and that STB’s URCS costing was based on the actual cars per shipﬁlent (efg.,
|'52-cars) and not the tariff minimum (i.e., 48-cars), Mr. Kaufman indicated that BNSF * [
lvaé’ in thq'.pﬁcess of changing operations to 48-car shipments. Indeed, at about the same
time as the NAWG meeting, BNSF changed its rate publications from “48-car minimum”
rates to “48-car” rates, which effectively excluded shipments ranging from 49 to 109 cars

(including 52-car shipments) from moving under the published non-shuttle rates.
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Great Falls to PNW Export BNSF
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The graph above shows the history of Montana non-shuttle wheat rates 2008 to 2011
(multi-car) and illustrates the base rates for Montana Wheat Export shipments to the
PNW from January 2008 to June 2011. As the graph shows, BNSF initiated increases in
the base rates starting in October 2008 followed by continuing increases to present day.
As a result, and as explained in more detail in the Fauth V.S, rates for shipments
in 48 cars were effectively or essentially deregulated. In many cases, the R/VC ratios
were reduced by wide enough margins so that BNSF was able to impose significant in-
creases in its 48-car rates in the two years following elimination of the 52-car rates, and
those increases also remained literally or virtually immune from rate reasonableness chal-
lenge. Over that time span (January, 2008 to June, 2011), BNSF export wheat rates on
48-car shipments from Great Falls, MT to the PNW were increased by $736 per car or

26.5% (in 286,000 1b. cars) and $777 per car or 25.64% (in 268,000 Ib. cars), not includ-
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ing fuel surcharges. Montana wheat shippers were left with a choice between unassaila-
ble 48-car rates and 110-car shuttle rates. Many Montana mid-size grain elevators were
not equipped to utilize the 110 car shuttle rates because they had been constructed to
handle 52-car shipments but not shipments of 110 cars.

BNSF has suggested earlier in this proceeding, in connection with its Motion to
Dismiss that any shipper capable of making 48-car shipments can also make 52-car
shipments by ordering a 48-car train and four single cars. That suggestion is economical-
ly and operationally infeasible.

First, the rate for a 48-car shipment from, for example, Great Falls, MT to the
PNW is $3,517 per car. The rate for a single car shipment between the same two points
is $3,916 per car. BNSF Tariff 4022-M, Item 43604, effective March 1, 2011. In addi-
tion, single cars generally have longer transit times than trainloads.

Second, it is not practicable for a shipper to expect reliable placement of an empty
48-car train and four empty singles at the same time. I know from my personal inter-
changes with Montana grain elevators that car orders often are not entirely filled on spec-
ified “want” dates. It would be unrealistic to expect a 48-car train and four single cars
requested for placement on a specific date to all be placed on the same date. Once the
48-car train is placed, it must be loaded within 48 hours. If it is not, demurrage is as-
sessed at a rate of $75 per car per day. A shipper cannot hold a 48-car train until four ad-
ditional cars are delivered. If the reverse is true, that is, if four single cars are delivered
before the 48-car train, the shipper cannot afford to hold four single cars without paying

demurrage of $75 per car per day.

10
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Thus, unless all 52 cars are delivered for loading by BNSF at the same time, de-
murrage costs make it impossible to hold one group of cars awaiting placement of the
other group. And, as I just pointed out, even if all 52 cars are placed for loading on the
same day, the average rate per car will be driven up by the single-car rate so as to make

the cost of shipping under those circumstances non-competitive.

BNSF produced documents in discovery authored by

@R BNSF Bates No. 782.° Stupid or not, BNSF and shippers are obliged to utilize

the URCS rules for determining shipment costs. It is one thing for BNSF to “game” the
URCS system by adjusting shipment sizes to take advantage of the make-whole adjust-
ment, but shippers do not have the same latitude. If they are faced with legitimate 48-car
rates, they cannot escape the consequences of those rates by publishing a 52-car tariff or
attempting to make 52-car shipments. Only the railroad can manipulate shipment sizes to
take advantage of the make-whole adjustment and drive down R/VC ratios that bring
about de facto deregulation of wheat rates and rate increases for mid-size elevators.

As pointed out elsewhere, 52-car elevators and 52-car shipments were brought
into being by BNSF’s predecessor and continued to play an active role in the movement
of wheat from Montana to the PNW until undercut by the 48-car rates which brought
about an intended underutilization of 52-car elevator investments. As the numbers set
forth previously show, 52-car elevators are now in decline as a result of BNSF’s games-

manship.

See also BNSF Bates No. 780, where Mr. Kaufman said

11
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Fifty-two car elevators are not only important to Montana as a source of wheat
traffic, but also for other commodities that cannot move in quantities large enough to fill
shuttle trains or train units much in excess of 52 cars. As illustrated on Appendix GWF-5
to the Fauth V.S., Montana ships a variety of commodities other than wheat from 52-car
origins; namely, barley, oilseeds, beans, peas, lentils and cowpeas. In 2009, Montana’s
52-car elevators shipped over_.cars of these diverse commodities, or nearly. of
all shipments made from Montana’s 52-car elevators.

Some of these crops are known as rotational crops, because they are planted by
farmers who may not wish to consume excess nutrients from the soil by planting wheat
year after year, or alternatively may want to replenish their nitrogen or other nutrients in
the soil. These elevators provide the market for these rotational crops. If deprived of the
ability to ship these rotational crops in the most economical manner possible, which
means from a nearby, low-cost 52-car elevator, and if farmers also lose the ability to use
those elevators for export wheat shipments, the elevators gradually will fail and Montana
farmers will face serious limitations on their ability to utilize their lands wisely and prof-
itably.

Sometimes railroads act from legitimate economic self-interest, but often their
actions shape the lives and fortunes of farmers and others. Manipulation of the URCS
costing system by imposing a 48-car limit on wheat shipments from elevators designed at
BNSF’s behest to load 52-cars not only harms Montana’s ability to market wheat, but to
market other crops as well. It will also not allow for the maintenance of an elevator
structure that includes mid-size elevators. Those elevators are now even more likely to

give way to nothing but shuttle elevators.

S:\mcd\Whiteside V.S. Final Public Version Redacted.doc
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VERIFICATION

The foregoing statement is true and accurate to the best of my belief and knowledge.

7

Notary gdblic ()

My commission expires: /-1 6-/2
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IONTANA

BURLINGTON NORTHERN RAILROAD

OCATION

:ainville CB & F Bainville
01075/08995.00 b
Roosevalt Bainville MT 598212
Elev No. 500 (408) 769-2341

Jaker Baker Graln, Inc.
08615/03202.95 P. O. Box 6§93
Fallon Bakar MT 58313
Elev No. 501 (406) 778-2511

Baker Equity Coop Assn.
08615/03202.95 P. O. Box 488
Falion Baker MT 58313-0488
Elev No. 502 (408) 778-2226

Belgrade Galiatin Independent Grain Praducer
30991/10145.00 100 South Broadway
Gallatin Beigrade MT 59714
Elev No. 503 (406) 388-3442 [388-3453)

Big Sandy Centsnnial Mills, inc. / Div. of ADM
11032/09335.00 P.O. Box 577
Chouteau Big Sandy MT 58520-0577
Elev No. 504 (406) 378-2121 [378-2126)

Blg Sandy Gesneral Miils, inc,
11032/09335.00 P. Q. Box 412
Chouteau Big Sandy MT 58520
Elev No. 505 (406) 378-2105

Big Timber Eagle Broksrage/Eagile IBT
30921/10020.00 3203 Third Ave.So, STE 301
Sweet Qrass Billings MT 59101
Elev No. 506 (408) 245-5132 [245-3778}

Big Timber K-W Feed & Grain
30921/10020.00 127 East Yeallowstone Ave.
Sweet Grass Big Timber MT 55011
Elev No. 507 (406) 932-5132

Billings Bilings Grain Termina)
30841/08545.00 P. O. Box 31775
Yallowstone Billings MT 59107
Elev No. 508 (408) 245-7575

Billings Cereal Food Processors, inc.
30841/08545.00 3601 18t Ave.S
Ysllowstone Billings MT 58107
Elsv No. 509 (406) 245-3131 [245-2542]

1993 Grain Elsvator Directory 60

Cernt Scales/H
D/BN
W1 W2 W4 BR OT

D/BN
W1 wa

O/8N
W2W1 BROTCR

Cent Scales'H
D/MAL
BR OT W1 W2WG

O/BN
w2 Wit BR

Cent Scales/™
D/BN
W2W1 BRTROT

Cerl Scalas/T
D/MRL
CRBROTWI W2

D/MAL
W2W1 BROTCR

D/MRAL
W2 w1 BR

O/MRL
W1 w2

180,000

194,000

250,000

327,000

7,000

42,000

1,700,000

310,000

13

18

10

————————————————————————E G R T




Box Eider
11021/09330.00
Hifl
Elev No. 510

Bozeman
30981/10140.00
Gallatin
Elev No. 511

Sozsman
30981/10140.00
Gallatin
Elev No. 512

32830/08930.00
Pondera
Elev No. 513

32830/08930.00
Pondera
Elev No. 514

Brosdview
32590/08635.00
Yellowstone
Elev No. 518

Broadview
32580/08635.00
Yellowstone
Elev No. 518

Brockton
01108/09115.00
Roasavelt
Elev No. 517

Canter
11090/09380.00
Chouteau
Elev No. 518

Carter
11080/09380.00
Chouteay
Elev No, 519

BURLINGTON NORTHERN RAILROAD

General Mills, Inc.
P. Q. Box 5022
Great Falls MT 58403
(406) 761-6252 [727-8096)

Ag Depot, Inc.
P. O. Box 1349
Bozeman
(408) 586-5880

B. G. Grain Ca.
712 East Mendenhall
Bozeman MT 59715
(400) 588-2474

MT 597158

Grest Western Malting

P. O. Box 146

Brady MT 58416
(408) 753-2520 {753-2267)

Triangle Terminal Coop Assn.
P. O. Box 185
Brady MT 58416
(408) 753-2241

General Mills, inc.
P.O. Box 138
Broadview
(408) 687-2318

Harvest States Cooperatives
P.O. Box 138 .
Broadview MT 55015
(406) 667-23168 (667-2307)

Farmers Elevator Co.
P. Q. Box 18
Brockton MT 59213
(408) 788-3221

General Mills, Inec.
P. O. Box 156
Cartor
(406) 734-5338 [734-5905]

Peavey Co.
P. O. Box 1510
Kearmney NE 68848
(308) 237-5914 [237-5010]

MT 58018

61

MT 58420-0156

D/BN
W2 W1 BR

Ceornt Scales/H
D/MRAL
W3 W1 W2BR OT

Cernt Scalas/H
D/MRL
BR

D/BN
BR

D/BN
W1 W2 BR W4 Wo

Cent Scales/H
D/BN
W2W1 BR

D/BN
W2Wi BROT

O/BN
Wi W2BRRY OT

Ceont Scales/H
D/BN
wW2WwW1 BR

O/BN
Wi w2 BR

241,000

142,000

482,000

100,000

182,000

160,000

474,000

MONTANA

CLDS

52

14

n
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AONTANA

BURLINGTON NORTHERN RAILROAD

LOCATION ELEVATOR NAME
Cascade Cascade Elevators
11148/09420.00 P. O. Box 387
Cascade Cascade MT 59421
Elev No. 520 (408) 468-2812
Chester Harvest Stutes Cooperatives
01407/09530.00 P. O. Box 158
Liberty Chesiler MT 58522
Elev No. 521 (4086) 759-5148 [759-5199]
Chinook Columbia Grain international, inc.
01324/09310.00 P. O. Box 338
Blaine Chinook MT 56823
Elev No. 522 (408) 357-2360
Chinook Harvest Siates Cooperaiives
01324/09310.00 P. O. Box 427
Blaine Chinook MT 59523
Elev No, 523 (408) 357-2284 [357-2285)
Choteau General Miils, Inc.
$61529/06890.00 P. 0. Box 170
Teton Choteau MT 594220170
Elev No. 524 (406) 488-5371 {486-2227]
Circle Farmars Elevator Co.
85962/08275.00 P.0O. Box B
Me Cone Clhcle MT 58215
Elev No. 525 (408) 485-3313
Coiumbus Harvest States Cocperatives
30880/10000.00 P. O. Box 3556
Stiliwater Columbus MT 59019
Elev No. 526 (408) 322-8713
Conrad Columbia Grain Intemational, inc.
32843/08940.00 P. O. Box 807
Pondera Conrad MT 59425
Elav No. 527 (408) 278-3258 {278-7718)
Conrad General Mills, Ine.
32843/08940.00 P.O. Box 15168
Pondera Conrad MT 59425
Elgv No. 528 (408) 278-7532 [278-5479)
Culberison Farmers Elavator of Culbertson
01089/09100.00 P.O. Box 417 _
Aoosseveil Culbertaon MT 58218
Elev No. 529 (406) 787-5342
18t “:3 Elevator Directory 62

D/BN
W2 W1 BR

D/BN
Wi W2BR

D/BN
W1 W2 BR TR OT

O/BN
BR OT

Can Scales/H
D/BN
W4 RS

Cert Scales/M
D/BN
W1 W2 BR OT W4

* Cert Scalas/H

O/MRL
W2W1 BROTCR

Cert Scales/H
D/BN
W1 W2 BR W4

Cart ScalesyH
D/BN
W1 W2 B8R

D/BN
W1 W2BROTCR

149,000

421,000

750,000

165,000

660,000

108,000

CLDS

10




Cut Bank
01475/09595.00
Glacier
Elev No. 530

Cut Bank
01475/09595.00
Glacler
Elev No. 531

Devon
01432/09550.00
Toole
Elev No. 532

Dunkirk
01441/09560.00
Toole
Elev No. 533

Dution
32813/08915.00
Teton
Elev No. 534

Dutton
32813/08915.00
Teton
Elev No. 535

Falfield
61585/08891.00
Teton
Elev No. 536

Fairfleld
61585/08891.00
Teton
Elev No. 537

Falion
03878/08300.00
Prairie
Elev No. 538

Fort Benton
11075/09395.00
Chouteau
Elev No. 539

BURLINGTON NORTHERN RAILROAD

General Miils, inc.
105 East Railroad Street
Cut Bank MT 59427
(408) 873-5061 [873-26862]

Harvest States Cooperatives
P. O. Box 1272
Cut Bank
(408) 873-4842

MT 59427

Westermark Grain Corp.
P. O. Box 609
Sheiby MT 58474
(4086) 432-2405

Westermark Grain Corp.
P. O. Box 809
Sheiby
(408) 432-2405

MT 59474-0609

Dution Farmers Elsvator Co.
P, O. Box 417
Dutton
(406) 476-3421

Triangle Terminal Cocop Assn.
P. O. Box 237
Dutton MT 59433

(408) 478-3450 [476-3450)

Busch Agrt Rescurces, Inc.
P. O. Box 697
Fairfleld MT 58438
(408) 467-2440 [467-3498]

Busch Agri Resources, Inc.
P. O. Box 697
Falrfleld MT 59436
(408) 487-2521

Harvest States Cooperatives
P. O. Box 187
Fallon MT 58326
(408) 486-6430

Gsneral Mills, Ine.
P, O. Box 1347
Fort Benton MT 58442
(408) 622-5434 [622-36872)

MT 58433-0417

MONTANA

CAPACITY(BU,) CLDS
458,000 52

Cert Scales/H
D/BN
W1 W2BROT W4

O/8N
Wi W2BROTCR

Cert Scales/H
D/BN
W1 W2BR

Cert Scalea/H
D/BN
W1 W28R

O/8N
W2 BRW1 W4

D/BN
W1 W2 w4 wWo BR

0O/BN
BR

Cert Scales/T
D/BN

D/BN
W2 wit CRBR

(2 units)
Cant Scalea™
D/BN
W2 BR W1 W@ OT

700,000

1,100,000

1,200,000

119,000

10

13
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NTANA

BURLINGTON NORTHERN RAILROAD

id Farmers Elevator Co. ot Froid
59018/09010.00 P. O. Box 157
Roosevelt Froid MT 59228
Elev No. 540 (4086) 768-2312
ald Harvest States Coopersiives
50018/09010.00 P. O. Box 106
Roosavelt Froid MT 58226
Elav No. 541 (408) 7668-2335
omberg gusch Agri Resources, Inc.
42528/20815.00 P. O. Box 1184
Carbon Powell WY 82435-1194
Elev No. 542 (307) 754-9539
ioyser Geyser Elsvator, Inc.
42724/08745.00 p. O. Box 127
JudithBasin Geyser MT 50447
Elev No. 543 (406) 735-4302
Glidford General Miils, Inc.
01375/09405.00 p, O. Box 155
Hill Glidtord MT 59525
Elev No. 544 (406) 376-3281
lasgow Harvest States Cooperatives
o1 192/09175.00 p. O. Box 427
Valley Qlasgow MT 50230
Elgv No. 545 (406) 228-4422 [228—&88]
Glasgow valico Aqgrl Services, ne.
01192/09°75.00 p. 0. Box 1289
valley Qlasgow MT 58230
Elev No. 548 (406) 228-829N1
e Qraln Growers, ne.
03849/08200.00 P. O. Box 1088
Dawson Glendive MT 59330
Elev No. 547 (4086) 385-8311 [385-9810]
Glendive Harvest Siates Cooperatives
03640/08200.00 pP. O. Bax 1131
Dawson Glendive MT 58330-1 13
Elev No. 548 (406) 165-5241 (36&64131
Great Falls Columbla Grain internations), Inc.
42777/08800.00 pP.O. Box 1
Cascade Graat Falls MT 59403
glav No. 549 (4086) 453-6508
1993 draln Elevator Directory 84

Ma

CAPACITY(BU.) CLDS
250,000 5
D/BN
W1 W2 W4 BR RY
135,000 8
D/BN
W1 W2 BRW4
130,000 15
D/BN
BR
27,000 5
Cent Scales/H
D/BN
W2 W1 BROT
360,000 52
Cert Scalea/H
D/BN
w2 W1 BR
470,000 52
Cert Scalea/H
O/BN
W1 W2 BR W4 S§
93,500 3
Cart ScalesH
D/BN
W2 BR W1 OT WO
400,000 52
D/BN
W1 W2BROT W4
232,000 3
D/BN
W2 w1 BROTCR
420,000 52
Cert Scales/H
D/BN
w2 Wi BRW4 WG




Great Falls
32777/08800.00
Cascade
Elev No. 550

QGreat Falls
32777/08800.00
Cascade
Elev No. 551

Great Falls
32777/08800.00
Cascade
Elev No. 552

Grest Falls
32777/08800.00
Cascade
Elsv No. 553

Hamiiton
87548/10740.00
Ravalll
Elev No. 554

Hardin
30782/21285.00
Big Hom
Elev No. 555

Hardin
30782/21285.00
Big Hom
Elev No. 556

Hardin
30782/21285.00
Big Homn
Elov No. 557

Harlem
01303/008280.00
Blaine
Elev No, 558

Harlem
01303/09280.00
Blaine
Elev No. 559

BURLINGTON NORTHERN RAILROAD

Columbia Grain international, ine.
P. O. Box 1969
Great Falls
(408) 453-8506

General Mills, Inc.
P. O. Box 5022
Great Falls
(406) 781-6252

Harvest States Cooperatives
P, O. Box 871
Great Falls
(406) 453-0631

Koch Agri Services
P. O, Box 2208
Great Falls MT 59403
(408) 761-2338 [761-79286]

Lake Milling, Inc.
110 Mill Street
Hamilton
(408) 3683-2334

Bowman Grain & Seed, Inc.
Drawer |

MT 59403
MT 59403

MT 59403

MT 58840

Campbell Farming Corp.
P.O. Box K

Hardin MT 59034

(406) 665-2450

Columblia Grain International, Inc.
P. O. Box 577
Harlem MT 50528
(406) 353-2924

Equity Coop Assn.
P. O. Box 549
Harlem
(408) 353-2218

MT so528

112,000

D/BN
BR W2 W1 w4

1,590,000
Cort Scales/H
O/8BN

BRA W1 W2 W3 w4

D/BN
W2 BR W1 W4 0T

412,000

D/BN
BR W1 W2 FX RS

49,000

D/MRL
BR CR OT WO WG

O/BN
Wi wz2BR

230,000
Cen Scales/™
D/BN
w2 w1 BR

298,000
Cert Scales/H
O/BN
W2 W1 BR

250,000
Cean Scales’H
D/BN
W1 W2BR

70,000

O/BN
W1 W2 BROT

MONTANA

CLDS

1993 fi.»ia Flevatar Directory



IONTANA

BURLINGTON NORTHERN RAILROAD

QCATION ELEVATOR NAME CAPACITY(BU.)
{arrison Harrison Elevator 133,000 QLDS
87110/10410.00 P.O. Box 85
Madison Harrison MT 59735 D/MAL
Elev No. 560 (408) 685-3429 W2 BRAWI OT
Havre Centennial Mills, Inc. / Div. of ADM - 5
01345/09320.00 P. O. Box 1427 11,000 52
Hill Havre MT 58501 /BN - -
Elev No. 561 (406) 265-2208 W2 W1 BR
Havre Farmers Graln Exchange 750,000 10
01345/09320.00 701 1ST ST., P. O. Box 890
Hill Hawvre MT 59501 D/BN
Elev No. 562 {408) 265-2275 W1 W2BROTCR
Havre Geaneral Mills, Inc. 450,000 52
01345/09320.00 P. Q. Box 1208 Cert Scales/H
Hitl Havra MT 59501 D/iBN
Elev No. 563 (4086) 265-5451 [265-5452) W1 W2 BR OT W4
Helena Agri Feads & Fertilizer, Inc. 24,000 8
31079/10250.00 1518 Dodge Avenue Ceant Scales/M .
Lewis & Clark Helena MT 59601 D/MRL
Elev No., 564 (408) 442-76806 BR OT W2 w1
Hingham General Mills, inc. 750,000 52
01381/09500.00 P. O, Box 208
i Hingham MT 58528 D/BN
Elev No. 565 {408) 397-3224 w2 W1 W4 BR
Hinsdsle Harvest States Cooperstives 40,000 4
01219/09195.00 P. O. Box 55
Valley Glasgow MT 56230 D/BN
Elev No. 566 (408) 364-2343 wi w2 BR
Huntley Coors Brewing Co. 2,700,000 10
30829/08525.00 P. O. Box 188
Yellowsicne Huntley MT 58037 D/MAL
Elav No. 567 (4086) 348-3786 [348-2386) BR
Huntley Harvest Statss Coopertives 120,000 5
30829/08525.00 P. Q. Box 87 Cant Scalea/H
Yallowstone Huntley MT 58037 D/MRL
Elev No. 568 (408) 348-3816 wzwi BROTCR
lsmay ismay Grain 350,000 13
08644/03203.20 P. O. Box 236
Custer lsmay MT 58338-0236 DIBN
Elev No. 569 (408) 772-56743 W1 W2BRCR
1993 @rain kv 2 Directory 68
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Jopiin

01397/09520.00

Liberty
Elav No. 570

Kallspeli
61617/09720.00
Flathead
Elev No. 571

Kalispell
81617/09720.00
Flathead
Elav No. 572

Kershaw
11080/09390.00
Chouteau
Elev No. 573

Kromlin
01365/09480.00
H
Elev No. 574

Laurel
30855/08585.00
Yelliowsione
Elev No. 575

Lawistawn
81331/08720.00
Fergus
Elav No. 576

Lewistown
81331/08720.00

Fergus
Elev No. §77

Undsay
85924/08260.00
Dawson
Elev No. 578

Livingston
30958/10065.00
Park
Elev No. 579

BURLINGTON NORTHERN RAILROAD

General Mlils, Inc.

P. O. Box 192
Joplin MT 58531
(408) 292-3258 [292-3861)
Equity Supply Co.
P. O. Box 579
Kalispell MT 59901
(408) 755-7400 [755-3542]
Swallow Grain Service
P. O. Box 5278
Kalispelil MT 59903
(408) 752-2394
Unitad Grain Corp.
P. Q. Box 817
Fort Banton MT 59442
(406) 822-5421
General Mills, Inc.
P. O. Box 155
Glidford MT 58825
(406) 378-3281
Hageman Elevator, Inc.
P. O. Box 263
Laurel MT 59044
(408) 628-4818
Agr Basics
- P.O. Box 774
Lewistown MT 58457
(408) 538-8751
Harvest States Cooperatives
P. O. Box 933
Lawistown MT 58457
(408) 538-5371 [538-5867)
Farmers Elevator Co.
P. O. Box 195
Lindsay MT 59339
(406) 584-7563
Agri Needs Co.
P. O. Box 822
Livingston MT §8047

(408) 222-0332 [222-7544]

1c167

Lo

l\

CAPACITY(BU,)

Cern Scales/T
D/BN
W1 W2 W4 BROT

D/BN
BR WG W1 W2 OT

Cen Scales/T
D/BN
W0 8R

O/BN
W2 W1 BR

O/BN
wW2W1 BR

Cart ScalesyH
D/MRL
W2W1 BRCROT

Ceort Scales/H
D/8N
BR OT

Cen Scales/H
D/BN
Wz W1 BR W4 OT

D/8N
W1 W2 BR

Cert Scales/H
D/MRL
w2 BR W1 W3 WG

540,000

100,000

198,000

320,000

85,000

MONTANA

CLDS

52

12

10
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MONTANA

BURLINGTON NORTHERN RAILROAD

Ludington Roughrider Company
5§9216/08110.00 P. O. Box 363
Richfand Fairview MT 59221
Elev No. 580 (406) 747-5238 [747-3530)
Macon United Grain Corp.
01138/09135.00 P. Q. Box 918
Roosavait Wolf Point MT 59201
Elev No. 581 (406) 525-3231
Malts Equity Coop Assn.
012598/09250.00 P. Q. Box 340
Phillips Malita MT 59538
Elev No. 582 (406) 654-2240
Maita Quallty Feed & Supply
01259/09250.00 515 S. Fifth Street East
Phillipg Maita MT 59538
Elev No. 583 (406) 654-1530
Madicine Lake Harvest States Cooperitives
58030/09020.00 P. O, Box 165
Sheridan Medicing Lake MT 59247
Elev No. 584 (406) 788-2222
Meriwether Montana Wheaet Growers, inc.
01495/09615.00 P. O. Box 2208
Glacler Cut Bank MT 59427
Elev No. 585 (406) 338-5307
Miles Clty Peavey Co.
03727/08345.00 714 Phillips
Custer Mies City MT 58301
Elav No. 588 (408) 232-6820 [232-6868)
Moccasin General Miils, Inc,
32688/08680.00 ooe
JudithBasin Moccasin MT 39462
Elev No. 587 (408) 423-5481
Moore Co.
§1368/08724.00 P. O. Box 81
Fergus Moore MT 50484
Elev No. 588 (408) 374-2528 [374-2262)
Nashua Harvest Siates Cooperatives
01179/09185.00 P.O. Box 48
Valley Nashua MT 59248
Elev No. 589 (406) 746-3381
1993 Grain Elevator Directory 68

CAPACITY(BU.) CLDS
220,000 52

Cen Scales/H
O/BN
W1 W2BROT

550,000
Ceort Scales/H
D/BN
W1 W2 BR W4 RS

O/8N
W1 W2BROT

125,000

D/BN
W1 BR w2

115,000

D/BN
Wi w2 w4 B8R

590,000
Cort Scales/H
D/BN
BROTWOWI W2

m,m
D/BN
W2 W1 B8R

Ceart Scales/H
D/BN
W1 W2BROT W4

1,000,000

D/BN
Wi w2 BR

240,000

O/BN
W1 W2W4 BROT

10

26

52



Nashua
01179/09165.00
Valley
Elev No. 590

Pablo
87825/11030.00
Lake
Elev No. 591

Plains
31275/11070.00
Sanders
Elev No. 592

Plentywood
S9052/09035.00
Sheridan
Elav No. 593

Plentywood
59082/09035.00
Sheridan
Elev No. 594

Poplar
01122/09125.00
Roosevelt
Elev No. 595

noolar

01122/09125.00

Roosevelt
Elev No. 596

Power
32802/08825.00

Teton
Elav No. 597

Redstone
58072/08045.00
Sheridan
Elev No. 598

Reserve
50038/09025.00
Sheridan
Elev No. 599

BURLINGTON NORTHERN RAILROAD

Valco Agri Services, Inc.

P. O. Box 129
Glasgow MT 58230
(408) 228-8291

Westiand Seed Ino.
1308 Round Butte Road West
Ronan MT 55864

(408) 676-4100 [676-4101]

Plains Feed & Grain, Inc,
P. O. Box 805
Plains
(406) 826-3621

MT 53859

Ag Grsain, In¢.
225 E. Northermn Ave., Box 331
Plentywood MT 59254
(4086) 765-1771 [765-1771)

Columbla Grain intemational, Inc.
P. O. Box 547
Plentywood MT 59254
(408) 763-2150

Columblis Grain internsiional, Inc.
P.O. Box 609
Poplar MT 59255
(408) 768-3442 .1766'5295]

Farmers Elevator Co.
P.O.Box 28
Wolf Point MT 59201
(406) 768-3352

Harvest States Cooperatives
P.O.Box 178
Power MT 58468
(408) 483-2215

Redstone Grain Co.
P. Q. Box 41
Redstone
(406) 895-2857

MT 59287

Columbia Grain International, inc.
P.Q. Box 547
Graat Falls MT 5824
(408) 765-2150

D/BN
W1 W2 BR OT

D/MRAL
W2 BROT W1 WG

D/MRL
WG BR RS OTW1

Cont Scales/H
D/BN
W4 W1 BRW20T

Cen ScalesyM
D/BN
W1 W4 B8R w2

O/BN
W1 w2 w4 BR

D/BN
W1 W2 BROTRY

Cert Scales/H
D/BN
W2 w1 BR

O/BN
W4 Wi W2 BRRY

O/BN
W1 W4 BR

110,000

100,000

409,000

370,000

175,000

155,000

138,000

140,000

MONTANA

CLDS

1993 Grain Elevator Dir3 .: ~ ;




INTANA

JCATION
serve
59038/09025.00
Sheridan

Elgv No. 600

nan
87820/11025.00
Lake

Elav No. 601

mnan
87820/11025.00
Lake
Elav No. 602

udyard
01387/09510.00
Hifll
Elev No. 603

uctyard
01387/08510.00
Hi#
Elev No. 604

2c0
01232/09200.00
Phillips
Elev No. 60S

icobey
59097/08070.00
Daniels
Elev No. 608

jcobey
59097/08070.00
Daniels
Elev No. 607

thelby
01451/09562.00
Toole
Elev No. 608

ihelby
01451/09562.00
Toole
Elev No. 609

BURLINGTON NORTHERN RAILROAD

Prairie States Caop
P. Q. Box 98
Reesrve MT 59258
(406) 2868-5266

Ronan Feed & Grain Co.
P. O. Box 138
Ronan MT 59864
(406) 878-3311

Westland Seed Ine.
1308 Round Butte Road West
Ronan MT 59864

(406) 678-4100 (676-4101)

Columbia QGrain international, Inc.
P. Q. Box 291

Rudyard MT 59540
(406) 355-4316
Harvest States Cooperatives
P.O. Box 149
Rudyard MT 59540
(406) 355-4296 [355-4389)
Saco Dehy, ine.
P. O. Box 288
Saco MT 59281
(406) 527-3268
Harvest States Cooperatives
P.O. Bor 158

Scobey MT 55283
(408) 487-2271 [487-2272)

Nash Brothers, Inc. Fesd & Graln
P. Q. Box 405

Scobey MT 59263
(408) 487-5354
Harvest Siates Cooperatives
P. Q. Box 849
Sheiby MT 59474
(408) 434-52258 [434-7215)
Peavey Co.
P. O, Box 876

Sheiby MT 59474
(406) 434-2107 [434-2508)
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CAPACITY(BU.)

O/BN
BROT W1 W2 w4

D/MRAL
BR OT W3 W1 w2

D/MRL
BROT W1 WG

Cent Scales/H
D/BN
W1 W2BR W4

Cent Scales/H
D/BN

W1 W2BR W4

O/BN
BROT W1 W2CR

D/BN
Wi W2Ww4 BR

Cert Scales/H
O/BN
W1 BROTRY

Cernt Scales/H
D/BN
W0 BROT RS

D/BN
W1 w2 BR W4

130,000

100,000

188,000

2,000,000

180,000

2,000,000

CLDS
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€.~



Sidney
59225/08120.00
Aichland
Elev No. 810

Sidney
59225/08120.00
Richland
Elev No. 611

Sidney
§9225/08120.00
Richland
Elev No. 812

Sprole
01116/09120.00
Roosevelt
Elev No. 613

Stanford
32707/08735.00
Judith Basin
Elev No. 614

Stevensville
87530/10700.00
Ravalll
Elev No. 618

Sunburst
£1228/0957F 20
Toole
Elev No. 818

Sunburst
61226/08575.00
Toole
Elev No. 617

Sweetgrass
612368/09580.00
Toole

Elav No. 618

Three Porks
86906/10335.00
Gallatin
Elev No. 619

BURLINGTON NORTHERN RAILROAD

Agri Basics Co.
904 East Maln
Sidnay MT 59270
(408) 482-1309 [482-2251)

_ Nortana Grain Co.

415 - 9TH Avenue N. E.
Sidney MT 59270
(408) 482-3014

Roughrider Company
P. O. Box 363
Fairview MT 58221
(408) 747-5236 [747-3530)

United Grain Corp.
P. O. Box 918
Wolf Point
{406) 525-3231

MT 59201

General Mills, Inc.
P. O. Box 100
Stanford
(406) 868-2282

MT 58479

Stevensaviile Feed & Fusl
407 Main Straet
Staevensville MT 56870
(408) 777-5527

Harvest States Caooperatives
P. 0. Box 95
Sunburst
(406) 837-3421

Sunburst Seed/ Transload Services
P. 0. Box 98
Sunburst MT 59482
(408) 937-8490

MT 59482-0095

Nagy Elevator
P. O, Box 89
Sweetgrass MT 59484
(406) 335-2321 [335-2327)

Harvest States Cooperatives
P. O. Box 205
Three Forks MT 58752
(408) 285-3231

71

CAPACITY(BU.)

Cert Scales/H
D/BN
W1 W2BR OTCR

D/BN
W1 W2BROT

D/BN
W1 W2BROT

O/BN
BRW1 W2 W4

D/BN
W2BRWI WGRS

O/MRL
CRBRWG W20T

D/BN
W1 BRW2Ww4 OT

Ceart Scales/H
D/BN
SSFX RS MT

D/BN
BRRS

Cert Scalas/H
D/MRAL
CRWG W1 W2BR

166,000

385,000

10,000

115,000

280,000

MONTANA

CLDS
6

10
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LOCATION
Tiber General Mills, Inc.
01413/09535.00 P. Q. Box 157
Liberty Cheaster MT 59522
Elev Nao. 620 (4086) 759-5148 [759-5438]
Taoston Missour! River Grain Co., Inc.
31035/10210.00 8715 US Highway 287
Broadwater Toston MT 59643
Elov No. 621 (406) 2668-5258
Townaend Broadwater Grain & Supply, Inc.
31048/10220.00 P. Q. Drawer E
Broadwater Townsend MT 59644
Elav No. 622 (406) 266-3411
Uim General Mills, ine.
11133/09415.00 P. 0. Box 218
Cascade Uim MT 59485
Elev No. 623 (408) 866-3211
Valler Genersi Mills, Ing.
61717/08965.00 P. O. Box 217
Pondera Valler MT 594868
Elev No. 6524 (408) 279-3203 [279-3220)
Valler Harvest States Coopoeratives
61717/08965.00 P.O. Box 66
Pondera Valier MT 59488
Elev No. 625 (408) 279-3615 [279-3757)]
Wolf Point Farmers Elevator Co.
01144/09140.00 P.O. Box 28 .
Rocsevelt Wolf Point MT 59201
Elev No. 626 (408) 653-2512 [653-2512)
Wolf Point General Mills, Inc.
01144/09140.00 P. O. Box 936
Roosevelt Wolf Point MT 59201
Elev No, 627 (406) 653-2810 [653-2810]
Wolf Point Peavey Co.
01144/0914C.00 P. O. Box 727
Roosevelt Wolf Point MT 59201
Elev No. 828 (408) 853-2710
1993 Grain Elevator Directory 72
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CAPACITY(BU,)
540,000
Cert Scales/T
D/BN
W2 Wt BR W4
700,000
D/MRL

BR WG W2 W1 CR

O/MRL
BRW2 W1 OTW3

D/BN
W2 w1t BR

Cen Scales/H
D/BN
BR W1 W2W4

D/BN
Wi BAWS

O/BN
w1 w2 BR OT RY

D/BN
W1 BRW2 W4 OT

O/BN
W1 W2 BRW4 OT

180,000

168,000

260,000

470,000

440,000

400,000
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WHITESIDE APPENDIX B

| BNSF RAILWAY COMPANY | ISSUED: FEB 05, 2009 BOOK: 4
| AG PRODUCTS UNIT | EFFECTIVE: FEB 25, 2009 SECTION: Cc
| P. O. BOX 961051 | EXPIRES: MAR 31, 2009 PAGE: 1
| FORT WORTH, TX 76161-0051 I (R)(E) REVISION: 3
| BNSF-4022-L { START: JAN 01, 2009 ITEM: 43416

| FROM SELECTED BNSF STATIONS IN:

| MINNESOTA, MONTANA, NORTH DAKOTA, SOUTH DAKOTA
1

| TO SELECTED BNSF STATIONS IN:

| OREGON, WASHINGTON

GENERAL RULES
- COMBINATION RATE ITEM
- FREIGHT CHARGES MUST BE PREPAID. PRICE APPLIES IN UNITED STATES FUNDS.
- ADD THE DESTINATION RATES TO THE ORIGIN RATES TO ARRIVE AT THE TOTAL
THROUGH RATE.

THESE RATES ARE SUBJECT TO OVERLOAD PROVISIONS AS PUBLISHED IN ITEMS
490 THROUGH 540, TARIFF ICC-BNSF 6100 SERIES.

IF 286,000 LB GROSS WEIGHT ON RAIL EQUIPMENT IS FURNISHED, REFER TO
ITEM 12164.

|

|

I

{

|

|

|

]

|

|

|

1

i

I MIXED SHIPMENTS OF COMMODITIES ARE GOVERNED BY ITEM 12310, BNSF

l TARIFF 4022 - SERIES.

I ~ THIS RATE CANNOT BE APPLIED ON SHIPMENTS BEFORE 01-01-2009 (START
| DATE) .

[ - PRICE IS SUBJECT TO A FUEL SURCHARGE. A FUEL SURCHARGE WILL BE APPLIED
] TO THE RATES OR CHARGES IN THIS PRICE AUTHORITY FCR THE SHIPMENT, AS
| PROVIDED FOR IN ITEM 3375-SERIES OF BNSF RULES BOOK 6100-SERIES. THIS
| AMOUNT WILL BE ADDED TO THE FREIGHT BILL.

i - PRICE APPLIES ON EXPORT SHIPMENTS.

| - SWITCHING CHARGES AT ORIGIN AND DESTINATION WILL BE ABSORBED UP TO
| $160.00. NO MORE THAN $160.00 PER CAR WILL BE ABSORBED. ANY ADDITIONAL
{ AMOUNT WILL BE ASSESSED.

|

|

|

|

{

|

1

i

|

|

|

|

I

|

|

|

|

|

|

|

COMMODITY DEFINITIONS
STCC DESCRIPTION

01137 WHEAT EXC. BUCKWHEAT SEE 01139

EQUIPMENT DEFINITIONS AND SPECIFIC RULES

(R) COL 1: ~ PRICE APPLIES IF TENDER PER SHIPMENT IS 48 CARS. PRICE APPLIES
IN COVERED HOPPERS, WITH MECHANICAL DESIGNATIONS CODE LO.
PRICE APPLIES ON ALL EQUIPMENT REGISTERED IN THE UNIFORM
MACHINE LANGUAGE EQUIPMENT REGISTER (UMLER) TO LOAD TO A GROSS
WEIGHT OF 268,000 POUNDS. (SEE ITEM 11030 EXCEPTION 1 AND ITEM
12164 OF THIS TARIFF FOR GOVERNING PROVISIONS).

(R) COL 2: - PRICE APPLIES IF TENDER PER SHIPMENT IS 48 CARS. PRICE APPLIES
IN COVERED HOPPERS, WITH MECHANICAL DESIGNATIONS CODE LO.
PRICE APPLIES ON ALL EQUIPMENT REGISTERED IN THE UNIFORM
MACHINE LANGUAGE EQUIPMENT REGISTER (UMLER) TO LOAD TO A GROSS
WEIGHT OF 286,000 POUNDS (HEAVY AXLE-HA) (SEE ITEM 11020
EXCEPTION 1 AND ITEM 12164 OF THIS TARIFF FOR GOVERNING
PROVISIONS) .
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Complainant’s Exhibit No. 2

BEFORE THE

SURFACE TRANSPORTATION BOARD

STB DOCKET NO. 42124

THE STATE OF MONTANA
V.
BNSF RAILWAY COMPANY

VERIFIED STATEMENT
OF
GERALD W. FAUTH III

My name is Gerald W. Fauth III. I am President of G. W. Fauth & Associates, Inc., an

economic consulting firm with offices at 116 South Royal Street, Alexandria, Virginia 22314. A

statement describing my background, experience and qualifications is attached hereto as

Appendix GWF-1.

I have been asked to submit these comments by the State of Montana in connection with

a complaint filed with the Surface Transportation Board (STB) concemning the reasonableness of

rail practices of BNSF Railway Company (BNSF).! The complaint involves certain changes

which BNSF has made to its transportation terms and operations associated with railroad wheat

movements from Montana to export terminals and other destinations in the Pacific Northwest

Effective February 12, 2010, BNSF became a subsidiary of Berkshire Hathaway Corp.
(Berkshire) (see BNSF Press Release dated February 11, 2010).

The PNW destinations included in BNSF 4022-M, Item 43405, issued May 19, 2011 are:
Portland and Rivergate, OR and Frederickson, Kalama, Seattle, Tacoma and Vancouver, WA.
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Issue Traffic &
Rate Publications

According to the STB’s 2009 Waybill Sample, approximately'of the BNSF’s wheat
tonnage from Montana went to the PNW. BNSF’s current rate documents covering these PNW
wheat movements include rates for over fifty Montana origins, spread throughout the state.?

Currently, thirteen Montana origins have “shurtle” facilities which have track capacity
which equals or exceeds 110-cars.* The majority of the Montana wheat shipments to the PNW
(. of the carloads in 2010) originate from these 13 shuttle facilities in 110-car shuttle trains
and smaller shipments ranging from 1 to 109 cars.

As Witness Terry Whiteside indicates, prior to the advent of the 110-car shuttle facilities
in Montana, BNSF encouraged grain elevators in Montana to expand their rail facilities to a 52-
car minimum. As a result, most non-shuttle origins are mid-sized or so-called “52-Car”

facilities, which have track capacities ranging from fifty-two to sixty cars.

See, for example, BNSF 4022-M, Item 43405, issued May 19, 2011.

BNSF defines a grain shuttle as “a 110-car train of dedicated high capacity (5161 cubic foot
286,000 Ib GWOR) equipment with dedicated locomotives that loads in 15 hours and unloads
in 15 hours.” According to BNSF’s grain elevator directory, Montana shuttle facilities are
located in: (1) Billings; (2) Carter (opened in 2008); (3) Collins; (4) Glendive (also has a 52-
car facility); (5) Grove; (6) Harlem; (7) Havre (which has two 110-car facilities and a 54-car
facility); (8) Kasa Point; (9) Macon; (10) Moore (opened in 2009); (11) Pompey’s Pillar; (12)
Rudyard (also has a 54-car facility); and (13) Shelby (also has a 110-car and 162-car
facilities). BNSF’s current shuttle rates also include Great Falls as a shuttle origin, but,
according to BNSF’s grain directory, Great Falls does not have a shuttle facility but, in fact,
includes two 52-car facilities, one 54-car facility and a 30-car facility from which shuttle
trains could be constructed. It was recently announced that new 110-car shuttle facilities are
currently being constructed in Chester (2 shuttle facilities) and Kintyre Flats, MT and are due
to be complete by the Fall, 2011 and the 52-car facility in Kershaw will be expanded to a 110-
car facility, which will increase the number of Montana shuttle origins to sixteen. (see
PRNewswire, articles dated December 17, 2010 and March 1, 2011)

-2
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Based on BNSF’s grain elevator directory and relevant published rate items, I have been

able to identify twenty-five (25) Montana origins which currently have 52-car track capacity:’

Current Mid-Sized
52-Car Origins in Montana

(1) Big Sandy (54-car capacity)

2) Conrad (54 and S6-car capacity facilities)®
3) Cut Bank (54 and 60-car capacity facilities)
) Dutton (54-car capacity)

(5) Fairfield (54-car capacity)

(6) Fort Benton (54-car capacity)

@) Gildford (54-car capacity)

8) Glasgow (60-car capacity)

) Glendive (52-car capacity)’

(10) Great Falls (two 52-car capacity facilities and one 54-car facility)®
(11) Hardin (52-car capacityz

(12) Havre (54-car capacity)

(13) Kershaw (52-car capacity)

(19 Ludington (54-car capacity;

(15) Merc (54-car capacity)

(16) Meriwether (54-car capacity)

an Miles City (54-car capacity)

(18)  Moccasin (52-car capacity)'®

(19 Plentywood (52-car capacity)

(20)  Poplar (52-car capacity)"*

(21)  Rudyard (54-car capacityg“

(22)  Sidney (54-car capacity)"

(23) Tiber (54-car capacity)

29) Valier (54-car capacity)

(25) Wolf Point (three 54-car capacity facilities)

Moore was a 52-car facility until 2009 when it was converted to a 110-car shuttle facility

(see Gavilon Grain, LLC press release posted May 7, 2009). Carter was a 52-car facility until
2008 when it converted to a 110-car shuttle facility. (see BNSF press release dated December
4,2006). This list also excludes Denton and Geraldine, which are 52-car origins on Central
Montana Railroad (CMR) and served by BNSF via “Moccasin CM,” which is listed in

BNSF’s rate documents. Including Denton and Geraldine would increase the number of 52-

car origins to 27.

There is also a 26-car capacity facility in Conrad.

There is also a 110-car shuttle facility located in Glendive, which is owned by the same company.
There is also a 30-car capacity facility in Great Falls.

There are also two 110-car shuttle facilities in Havre, which are owned by a different company
Moccasin includes “Moccasin CM” which is referenced separately in BNSF’s rate documents.
Poplar is located on the MRL, but included in BNSF’s rate publications.

There is also a 111-car shuttle facility located in Rudyard which is owned by the same company.
There is also a 44-car facility in Sidney.

-3~
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A summary of the annual carloads by origin based on BNSF 100% traffic tape data
supplied to Montana is attached hereto as Appendix GWF-2. The following table summarizes

the total BNSF Montana wheat carloads moving to the PNW from 2006 to 2010:

Table 1
Summary of BNSF Montana
Wheat Carloads to the PNW
Ln. Item 2006 2007 2008 2009 2010
From Shuttle Origins:
1  Shuttle Train (>110 Cars) Cars
2 Percent of Total MT Cars to PNW
3 Non-Shuttle (1-109) Cars
4  Percent of Total MT Carloads to PNW
5  Total Cars From Shuttle Origins
6  Percent of Total MT Cars to PNW
From Mid-Sized 52-Car Origins:

7  Total Cars From 52-Car Origins

8  Percent of Total MT Cars to PNW

From Smaller (<52-Car) Origins:

9  Total Cars From Smaller Origins
10  Percent of Total MT Cars to PNW

Total Non-Shuttle (1-109 Cars) Shipments:

11  Non-Shuttle Cars From Shuttle Origins (L.3)
12 Non-Shuttle Cars From 52-Car Origins (L.7)
13 Non-Shuttle Cars From Smaller Origins (L.9)
14  Total Non-Shuttle Car

15  Percent of Total MT Cars to PNW

Total BNSF Montana Wheat to the PNW:

16 Total Montana Wheat Cars to the PNW
17  Percent of Total MT Cars to PNW

100.00% 100.00% 100.00% 100.00% 100.00%
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There is no question that, over the last decade, Montana shuttle facilities have increased
in number and gained traffic, while the mid-sized 52-car facilities in Montana have lost traffic to
nearby shuttle facilities.'* BNSF’s 100% traffic tape data produced in discovery indicates that

only -of the remaining (or surviving_SZ-car origins were active (in terms of

wheat cars moving to the PNW) in 2010. BNSF’s traffic tape data also shows that.2-car

origins _ moved- carloads to the PNW from
2006 to 2010.rigin - last moved.cars ir.andm last moved

. cars il. Certainly, these 52-car origins have already been adversely impacted by the

shuttle origins.'$

In 2010, Montana’s 52-car origins moved. wheat carloads to the PNW, which

represented. of the total cars and.of the non-shuttle carloads _

Despite the previous (and potential) traffic erosion to shuttle facilities and the pro-shuttle trends,
the non-shuttle PNW wheat market had, for the most part, stabilized and was large enough
- that the remaining mid-sized 52-car origins in Montana could (until recently)
effectively compete with the 110-car origins for non-shuttle wheat traffic. For example, in 2008,

the 52-car facility in Montana shippen‘ wheat carloads to the PNW, which were

14 According to press reports, it appears that the Montana shuttle facilities were first constructed

in the late 1990’s, but most were constructed in the early 2000’s. (see Billings Gazette article
titled: “Number of Shuttle Loaded Elevators Increasing” by Jim Gransbery dated March 17,
2001) The last two Montana shuttle facilities (Carter and Moore) opened in 2008 and 2009.
A good example of the shuttle impact is Big Sandy. According to press reports, the last
railroad shipment from Big Sandy took place in 2004.

-5—
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more than were shipped from‘of the 13 shuttle facilities (2008 shuttle volumes ranged from .
to -carloads). With reasonable terms and freight rates, there is no reason why the core of
the remaining 52-car origins could not continue to operate and even thrive.

Starting in 2008, however, BNSF took actions, via changes to the terms of its rate
publications and operations at issue here, which further (and artificially) eroded the rights of the
remaining 52-car origins. BNSF’s changes involved replacing 52-car shipments with 48-car
shipments, which, because of the STB’s Uniform Rail Costing System (URCS) rules and
procedures, deregulated most the 48-car traffic and allowed it, without fear of STB intervention,
to subsequently publish a series of rate increases from the 52-car origins. The PNW wheat
market share from 52-car origins has declined from. in 2007 to.in 2010." Asaresult
of BNSF’s actions, the viability and very existence of the remaining 52-car origins is now
seriously at risk.

BNSF’s Switch to
48-Car Rates and Shipments

Under BNSF’s previously-existing “52-car minimum’ rate structure (which had been in
place for some 30 years), most non-shuttle wheat shipments from Montana primarily moved in
shipment sizes ranging from 52 to 109 cars. In 2008 and 2009, however, BNSF moved away
from the historical 52-car minimum wheat rates and operations and switched to “48-car” rates

and operations."

6 For example, in 2010 only.:ars were originated at-which was significantly
lower than 110-car shuttle origin

The terms “52-car minimum” and “48-car” are my summary terms for the actual tariff
language. “52-car minimum?” is short for “Tender per shipment is 52 cars and maximum not
greater than 109.” The term “48-car” is short for “Tender per shipment is 48 cars.”

17
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In April 2008, BNSF issued a new tariff publication under which the: “Tender per
shipment is 48 cars and maximum not greater than 110 cars.”'® Although the language in
BNSF’s publications reduced the minimum shipment size from 52 to 48 cars, the actual rates per
car did not change and 52 to 109-car shipments could and did still move under BNSF’s new “48-
car minimum” rates. Effective January 1, 2009, however, BNSF changed its rate publications
from *“48-car minimum’ rates to “48-car” rates, with then 48-car rates still equal to the former
52-car rates.'” Rather than being more inclusive, this change eliminated rates for all shipments
of 49 to 109 cars. Thus, rates are now only available for Montana wheat shipments in single cars
and 24 cars, 48 car shipments, and for 110-car shuttle trains, but there are no longer any rates
available for shipments ranging from 49 to 109 cars.?®

As aresult, a 52-car origin which may have moved ten 52-car wheat shipments per year
(520 annual cars) may now be required to move eleven shipments (e.g., ten 48-car shipments and
one 40-car shipment at a higher rate) in order to move the same number of cars (i.e., 520 cars).

A 52-car origin that previously had twenty-four shipments per year (52 cars x 24 shipments
equals 1,248 annual cars) may now be required to handle and process at least twenty-six 48-car
shipments in order to handle the same number of cars (48 cars x 26 shipments equals 1,248

annual cars), which is costly and may be even be difficult because of the relatively compact

shipping season.

'8 See, e.g., BNSF 4022, Item 43413, issued April 15, 2008.

1 On February 5, 2009, BNSF issued revised rate publications with an effective date of
February 25, and a Start date of January 1 2009, which cover non-shuttle wheat movements to
the PNW. The rates did not change, but it now read “Tender per shipment is 48 cars” (which
I have termed as “48-car maximum?” rates) rather than “Tender per shipment is 48 cars and
maximum not greater than 110 cars.” (see, BNSF-4022-L Item 43416, a copy of which is
provided with the Whiteside V.S.

The issue 48-car wheat traffic currently moves under rates and terms included in BNSF Rate
Book 4022-M, Items 43404 and 43504, which became effective March 1, 2011 and are set to
expire July, 31, 2011.
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BNSF’s 48-car restriction appears illogical since it underutilizes the existing capacity of
the 52-car origins (which ranges from 52 to 60 cars). The current 52-car origins have capacities
which, in total, can handle 1,618 cars. BNSF’s 48-car restriction effectively reduces this
capacity to 1,440 cars — a difference of 178 cars, which is much larger than a 110-car shuttle
facility. The 48-car restriction forces inefficiencies on the 52-car origins (as well as on BNSF)
and increases the costs incurred by the 52-car origins (as well as BNSF’s costs). Moreover,
because of intricacies associated with STB’s URCS rules and policies, the 48-car limit allowed

BNSF to significantly increase the existing rates.

BNSF’s
Focus on URCS

Because BNSF dominates Montana wheat shipments and thus could be subject to STB
rate reasonableness proceedings BNSF -plays close attention in pricing Montana wheat to the
STB’s URCS costs that are associated with the wheat traffic and the STB’s jurisdictional
threshold of 180 percent.?!

It is very clear that BNSF imposed the 48-car restriction in order to take improper
advantage of the STB’s costing procedures and regulations, particularly the make-whole
adjustment under URCS.22 BNSF also benefits from the STB’s “unadjusted” URCS

jurisdictional costing approach which was adopted in 2007.2 The 48 car restriction enabled

2 It is well-established that BNSF dominates railroad traffic in Montana. Montana is
considered by most as one of the most “captive” states in terms of railroad market dominance.
BNSF operates over 1,800 miles in Montana compared to only 125 miles for Union Pacific
(UP). The 2009 Waybill Sample indicates that BNSF originated@percent of the wheat
tonnage from Montana.

See Review of the General Purpose Costing System, 2 S.T.B. 659, 664-65 (1997).

In STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases, served
September 5, 2007 (Simplified Standards), the STB adopted a costing approach, which
precludes most cost adjustments.

22
23
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BNSF to significantly increase the URCS variable costs and thus significantly reduce the
revenue-to-variable cost (R/VC) ratios associated with non-shuttle wheat movements. As a
result, BNSF has effectively immunized itself from challenges to the reasonableness of its 48-car
rates on effectively all Montana wheat shipments to the PNW from mid-sized elevators. BNSF
also placed itself in a position to significantly increase its Montana wheat rates and profits from
the mid-sized origins without fear of STB intervention, which it has repeatedly done since
2008.%

In real terms, the costs associated with 48-car shipments should be slightly higher, but not
significantly different from, the costs associated with 52-car shipments, since the total shipment
cost would be allocated to a shipment with 4 fewer cars. However, under the STB’s URCS rules
the costs attributed to 48-car shipments are significantly higher than the costs for 52-car
shipments. This is primarily a result of a 50-car URCS default value which considers that
shipments with 50 or more cars per shipment are trainload shipments rather than multiple car
shipments. Under the STB’s methodology, multiple and single car shipments are subject to so-
called URCS “make-whole” adjustments, which significantly increase the costs attributed to
such shipments.

BNSF’s change to 48-car rates and operations, rather than being made to improve the
efficiency of its operations, appears to reflect a “gaming” of STB costing procedures and
regulations. BNSF is keenly aware of this STB URCS costing issue. By imposing a 48-car
shipment size limit on origins capable of loading 52 or more cars, the URCS costs significantly

increase and, therefore, the associated R/VC percentages decrease. For example, the 2009

2 Witness Terry C. Whiteside describes BNSF’s recent rate increases in more detail.
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Waybill Sample indicates that the weighted average miles for BNSF wheat shipments from
Montana to Oregon and Washington is .miles and the average load is - Using these
averages, the following table shows that, based on the STB’s unadjusted URCS program, the
allocated cost associated with a 48-car shipment was significantly higher in 2009 than the cost
allocated to a 52-car shipment:

Table 2

BNSF 2009 Unadjusted URCS Costs Associated
With 52-Car and 48-Car Wheat Shipments

(@ Miles and D

Increase
Due to 48-
Ln. Item 52 Cars 48 Cars Car Limit
a 2 3) O]

1 BNSF 2009 URCS Cost Per Car $1,52594 $1,868.87 $342.93
2 2009 STB Make-Whole Adjustment Per Car $0.00 $266.55 $266.55
3 Total BNSF 2009 URCS Cost Per Car $1,52594 $2,135.42 $609.48
4 Rate Per Car At 180% R/VC (L.3 x 1.80) $2,746.69 $3,843.76  $1,097.07

In the above example, the URCS variable cost increases by over $600 per car as a result
of BNSF’s 48-car shipment size limit and would allow BNSF to increase rates set at 180% by
over $1,000 per car. Such a significant cost increase obviously has a great impact on the R/'VC
ratios and potential economic regulatory remedies associated with such movements.

I have reviewed publically available rate publications for the major Class I railroads.
BNSEF is the only known Class I railroad to have utilized a 48-car restriction which allowed it to
“game” the URCS system for the purpose of deregulating grain traffic. No other major carrier to
my knowledge has replaced 50-car or larger grain units with a specific rate subject to a 48-car

shipment size limit, making the URCS make-whole adjustment applicable to the traffic.
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On February 8, 2009, the Domestic and Trade Policy Committee of the National
Association of Wheat Growers (NAWG) held a meeting in Washington, DC, which was attended
by BNSF representatives. Montana Witness Terry Whiteside and I were also in attendance.

Two of the main agenda items at the meeting were the recent Alternative Dispute Resolution
(ADR) Agreement negotiated by BNSF and the Montana Grain Growers’ (MGGA), and
MGGA'’s R/VC study, which was developed in support of the ADR Agreement. A copy of this
agreement is attached hereto as Appendix GWF-3.

During this NAWG meeting, the 48-car versus 52-car issue was discussed. Kevin
Kaufman, BNSF’s Group Vice President, Agricultural Products, acknowledged that he was
aware of the 50-car URCS default value and the resulting costing differences between 48-car and
52-car shipments. Indeed, during the exchange, he admitted that BNSF made the change from 52
to 48 cars because of this URCS issue. It was pointed out to Mr. Kaufman that 52-car shipments
continued to move under BNSF’s 48-car minimum rates and that STB’s URCS costing was
based on the actual cars per shipment (e.g., 52-cars) and not the tariff minimum (i.e., 48-cars).
Mr. Kaufman indicated that he was also aware of this fact and that BNSF was in the process of
switching its operations and publications to implement the 48-car shipment size limit. Indeed, at
about the same time as the NAWG meeting, BNSF changed its rate publications from “48-car
minimum” rates to “48-car” rates, which effectively excluded shipments ranging from 49 to 109

cars (including 52-car shipments) from moving under the published non-shuttle rates.
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Montana 52-Car Origins Have Been
Harmed By BNSF’s 48-car Restriction

After decades of encouraging the expansion of elevator capacity to 52-car units, BNSF
imposed a 48-car restriction which intentionally forces the underutilization of the existing
capacity and additional and unnecessary costs on the remaining 52-car origins. In order to fully
utilize the existing capacity, however, 52-car origins must move two shipments to replace one
52-car shipments (i.e., 48-car plus 4 cars separate under the higher single car rate). As a result,
the move allowed BNSF to effectively increase its revenues without actually increasing the
published rates.

More importantly, the change allowed BNSF to take advantage of the STB’s 50-car
trainload default value by artificially inflating the URCS costs, which significantly lowered
R/VC ratios for such shipments, thus deregulating virtually all 48-car wheat traffic to the PNW
and allowing subsequent “deregulated” rate increases.

It is really quite a trick! By its 2009 tariff change restricting the shipment size to 48 cars,
not only was BNSF able to slightly increase the effective rates for the issue traffic by forcing
more shipments to use the higher 1 to 47-car rate levels, but, at the same time, it was able to
artificially lower the R/VC ratios associated with the non-shuttle shipments from the mid-sized
elevators from levels well-above to levels well-below the STB’s jurisdictional threshold of
180%.

Thus, this change effectively immunized the corresponding rate levels from rate
reasonableness challenge and also permitted BNSF to publish a series of rate increases of the 48-

car rates, with effectively no risk of a rate challenge at the STB under current STB rate
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guidelines.”® The immediate effect of replacing 52-car shipments with 48-car shipments was to
place approximately.percent of BNSF’s Montana wheat shipments to the PNW beyond
regulatory rate challenge (see Table 1).

Although BNSF’s 48-car restriction applies to both 110-car shuttle origins and 52-car

origins, the 52-car origins have been harmed the most, since they cannot make shipments that are

large enough to take advantage of the lower 110-car rates. _
A
Ay
_As a result, the 48-car restriction predominately,
if not exclusively, applies to the mid-sized 52-car origins and has had no adverse impact on the
shuttle origins, which have benefited by an increase in traffic.

It is clear that BNSF’s switch to 48-car shipments was done solely to take advantage of
the 50-car default value and the Board’s unadjusted URCS costing approach and for the sole
purpose of artificially manipulating the economics of Montana’s non-shuttle wheat rates and
movements.

In order to further demonstrate this fact, I have prepared an evaluation of the impact of

BNSF’s changes on the R/VC ratios associated with Montana wheat movements from the 25

current 52-car origins to-26 The 2009 Waybill Sample indicates the vast majority

' of BNSF’s Montana to PNW wheat traffic moves to either_or

2 BNSF also has avoided potential mediation or arbitration under the Agreement between

BNSF and MGGA, which does not apply to shipments with R/VC percentages below 180%
of variable costs.

As previously indicated, some of the origins, such as Big Sandy, have been inactive in recent
years (see Appendix GWF-2)

26
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-7 These destinations involve comparable distances and the rates are

identical, therefore the associated costs and R/VC ratios are not significantly different. I have
developed the URCS costs based on the STB’s “unadjusted URCS” approach and using STB’s
2008 and 2009 URCS data for BNSF. The BNSF 2009 URCS data was indexed to a Second
Quarter 2010 cost level based on STB indexing procedures This analysis is attached as

Appendix GWF-4 and summarized in the following table:
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52-Car
Origin
1

Big Sandy
Conrad
Cut Bank
Dutton
Fairfield
Ft. Benton
Gildford
Glasgow
Glendive
Great Falls
Hardin
Havre
Kershaw
Ludington
Merc
Meriwether
Miles City
Moccasin
Plentywood
Poplar
Rudyard
Sidney
Tiber
Valier
Wolf Point
Average
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Table 3

Summary of Impact on R/VC Percentages
As a Result of BNSF’s 48-Car Restriction®

BNSF R/VC Percentages &
Increased Revenue Before & After
BNSF's 48 Car Restriction
2008 2008 2008 Increased 2011
52-Car 48-Car RVC Revenue 48-Car
R/VC R/VC  Reduction Per Car RVC
() 3) C)) ®) (6)

211% 153% 58% $1,002.16 188%
218% 158% 60% $944.97 194%
223% 162% 61% $914.14 199%
211% 153% 58% $962.38 189%
217% 157% 60% $844.25 186%
202% 146% 56% $1,005.89 181%
219% 159% 60% $828.08 188%
212% 154% 58% $927.06 182%
186% 135% 51% $1,184.93 166%
204% 148% 56% $980.78 184%
183% 133% 50% $1,093.18 166%
217% 157% 60% $844.25 186%
203% 147% 56% $1,003.66 182%
201% 146% 55% $1,148.12 177%
198% 144% 54% $1,022.05 170%
225% 163% 62% $903.20 201%
187% 119% 68% $1,143.41 168%
194% 141% 53% $1,000.51 174%
197% 143% 54% $1,022.54 170%
208% 151% 57% $966.35 178%
220% 159% 61% $822.12 189%
198% 144% 54% $1,151.35 175%
221% 161% 60% $949.94 197%
215% 156% 59% $953.43 192%
209%  152% 57% $952.92 179%
205% 147% 58% $1,003.40 180%

2 Based on rates and miles published by BNSF and the STB’s public URCS data. (see

Appendix GWF-4)
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Assuming
BNSF Retained

52-Car Rates

2011
52-Car
R/VC

™

263%
272%
279%
265%
260%
253%
263%
254%
232%
257%
232%
260%
254%
247%
238%
281%
235%
244%
238%
249%
264%
245%
275%
268%
251%
252%
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Table 3 shows that, as a result of BNSF’s 48-carshipment size limit, the R/'VC
percentages dropped from an average of 205%, with many percentages even higher (Col.2), to
well-below 180% (147% average, Col.3), which represented an average drop in the R/VC
percentage of 58% (Col.4). BNSF was then able to significantly increase its revenues by an
average which exceeds $1,000 per car, which would equate to over $48,000 per shipment (48
cars x $1,000). Despite the increased freight charges, the current R/VC average is only 180%

and ranges from 166% to 201%, which would effectively prevent a rate challenge.?’

However,
if 52-origins could continue to move 52-car shipments, the R/VC percentages would be
significantly above 180% with an average of 252% (Col.7)

It should be noted that the R/VC percentages may also be impacted by Berkshire’s recent
acquisition of BNSF. A recent STB filing by Western Coal Traffic League estimated that the
acquisition premium based on a book value approach was $7.625 billion. Unless the STB

prevents a write-up, the acquisition premium will impact and inflate the BNSF’s 2010 and future

URCS calculations and allow BNSF to increase rates from the 52-car origins even more.

¥ Even where R/VC ratios are slightly above 180% R./VC as a result of post 2009 rate
increases, the narrow margins over; 180% will not support a rate challenge. The Three-
Benchmark approach was estimated by the Board to cost $250,000 several years ago, and
undoubtedly costs more now. Rates marginally above 180% R/VC cannot economically be
attacked by elevators with the typical small traffic volumes, as is the case with Montana’s
mid-size elevators. See Table 1, supra.

¥ See WCTL filing in STB Finance Docket No. 35506, dated May 2, 2011. Under STB’s
URCS program, road property investment is currently considered 50% variable and
equipment investment is considered 100% variable. These BNSF investments and BNSF
URCS costs will increase as a result of the Berkshire transaction, unless corrective action is
taken. Moreover, BNSF will be entitled to a return on investment equal to the pre-tax current
cost of capital rate of 15.15% which is used in the STB’s 2009 URCS calculations (as
opposed to the 10.43% after tax level used in STB’s revenue adequacy determinations).
Berkshire would expect an annual increase in depreciation expense, which is a major URCS
cost component. Thus BNSF’s 2010 and future URCS costs would increase further..
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Since the 52-car origins have been subjected to increases in freight charges which
average over - per car and more unchallengeable increases can be expected, the ability of
the mid-sized origins to compete for the PNW wheat traffic will be reduced. As can be seen from

the following chart, this PNW wheat traffic is crucial in terms of survival for these elevators:

Table 4

2009 BNSF Carloads of Farm Products (STCC 01)
Originating From Montana 52-Car Origins i

REDACTED

The loss of the PNW wheat traffic could result in the additional losses of mid-sized elevators and
their capacity, which is important for Montana’s wheat traffic to other destinations (which is
limited due to distance), for barley traffic, and for other STCC 01 traffic such as peas, cowpeas

and beans,

3 See Appendix GWF-5.
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BNSPF’s Use of URCS
Mileage Circuity Factor

BNSF would apparently argue that the URCS costs are even higher than those reflected
in Table 4. BNSF maintains that the URCS mileage circuity factor (1.126 for covered hoppers)

should be applied to BNSF’s actual miles, which inflates the actual mileage and URCS variable

costs .32

In 2007, the STB adopted the “unadjusted” URCS approach, stating:.

The Board will use its unadjusted URCS model to determine the variable costs
for a rail carrier. If the carrier is not a Class I carrier, the Board will use the most
appropriate regional URCS data. The only adjustments allowed to the URCS Phase III
program would be those adopted in Ex Parte No. 431 (Sub-No 2). See Review of the
General Purpose Costing System, 2 S.T.B. 754 (1997); Review of the General Purpose
Costing System, 2 S.T.B. 659 (1997). Those adjustments include the so-called “270”
volume shipment adjustments, the make-whole adjustments, TOFC/COFC adjustments,
and RoadRailer adjustments. In addition, the circuity factor is always set to one when
actual miles are used to calculate the variable costs. (emphasis added) *

Although the Board was clear that the circuity factor should be 1.0 rather than 1.126 or some
other factor, BNSF has said that the URCS circuit factor should be utilized, which represents a
further “gaming” of URCS.

In its negotiation of the ADR agreement with MGGA, BNSF advocated the use of the

circuity factor.>* BNSF maintains that the actual miles available in its publications are not

3 See Appendix GWF-3, BNSF Agreement with MGGA, at page 11.

See STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases, served
September 5, 2007, page 27

In 2008, MGGA prepared a R/VC analysis (with the apparent assistance of BNSF) which
showed that the R/VC percentages for 48-car shipments ranged from 142% to 169% and

reflected the use of the URCS 1.126 circuity factor. See http://www.mgga.org/FarmPolicy/
Rail/Montana_RVC_analysis.pdf.

34
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“actual” miles but rather the shortest miles between points. BNSF states that “actual miles are
not available to the public (and are constantly changing).”

BNSF asserts that the actual circuity factor is 1.267, “but the STB uses an average
circuity factor of 1.126 for single and multiple moves.™" [ have been costing railroad
movements by applying URCS and its predecessor, Rail Form A (RFA), in proceedings before
the STB and the Interstate Commerce Commission (ICC) for over 30 years. The ICC and STB
have always used and accepted the actual miles of the shortest route of movement in rail costing,
which are represented in BNSF mileage publications (BNSF Mileage Tariff 6003).

BNSF’s mileage based fuel surcharge calculations are based on BNSF’s published miles,
which are not adjusted by the 1.126 industry-wide URCS circuity factor. I have compared the
BNSF published miles with the miles included in the STB’s Waybill Sample, which were
developed by ALK’s PCMiler program. In most cases, the published BNSF miles are the same
or very close to the STB/ALK miles.

BNSF, in discovery documents provided to Montana, uses the example of the movement

from ~3‘ BNSF indicates that the shortest route is—

~ BNSF maintains that, because one line was out of service and
because of operational concerns involving the Cascade Mountains,—
- Historically, the STB and ICC would use

.-niles and the shipper would not be charged the 'dditional miles incurred by BNSF for
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operating convenience. If the line is permanently out of service and abandoned, BNSF should
adjust its mileage publications to reflect the actual route of movement.

If a STB rate reasonableness case could be pursued by a mid-sized elevator subject to the
48-car shipment size limit, BNSF would undoubtedly maintain that the current R/VC ratios of
the issue traffic, as calculated using the 1.126 URCS circuity factor, would range from 148% to

180% and average 162%.

R/VC Percentages For
48 and 52-Car Shipments

Are Significantly Understated

BNSF would likely maintain that the rate increases and the current rate levels for the 52-
car origins are below the STB’s jurisdictional threshold. Consequently, BNSF’s seemingly
insignificant switch from 52-car to 48-cars resulted in defacto deregulation of the issue traffic.

As can be seen from Table 3, the current R/VC percentages for 48-car shipments from
52-car facilities (Col.6) range from 166% to 201%. These R/VC percentages, however,
significantly understate the profit margins for 48-car shipments. The true and actual R/VC ratios
associated with these movements, because of numerous operating economies, are likely much
higher than the R/VC ratios for 52-car shipments, which average 252%.

Under STB standards, 48-car shipments become classified as “multiple-car” movements,
which range from 6 to 49 cars. As previously indicated, multiple-car shipments (along with
single car shipments, which range from 1 to 5 cars) are subject to the STB’s upward URCS
“make-whole” adjustments, whereas trainload and unit train shipments (50 or more cars) are not
subject to these upward adjustments. Under the STB’s “unadjusted” URCS approach, only a

limited downward cost adjustment (known as the “270” volume shipment adjustments) to the
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URCS switching costs is allowed for multiple-car, trainload and unit train movements. For
multiple car movements, such as the issue 48-car shipments, the downward “270” adjustments
are more than countered by upward “make-whole” adjustments.

There are numerous economies associated with the BNSF’s wheat movements from
Montana’s 52-car facilities to the PNW, which are not adequately reflected by the application of
the STB’s “unadjusted” URCS approach. The following table shows BNSF’s URCS system
average train weights:

Table §

BNSF 2009 URCS System
Average Train Weights

Average Train Weight (Gross Tons)
Way Through Unit All
Item Trains Trains Trains Trains

BNSF 2009 URCS 1,965 5,677 9,675 7,047

BNSF multiple-car movements (such as the issue 48-car shipments) are assumed to move in
system average way and through trains, which have average weights of 1,965 and 5,677 gross
tons, respectively. The BNSF trains moving wheat from Montana’s 52-car facilities, however,
are substantially heavier than BNSF’s average way and through trains. The shipment weights
associated with 48 or 52-car shipments, by themselves, can exceed 6,500 gross tons and thus
greatly exceed BNSF’s system average way train weight of 1,965 gross tons and also exceed the
average through train weight of 5,677 gross tons.

These large shipments, however, are normally coupled with other large shipments into

even larger trainloads bound for the PNW,
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Appendix GWF-6, I have summarized BNSF Average 2010 train weights (gross tons) for
shipments from 52-Car origins to the PNW.

As can be seen, most of the shipments from the 52-car facilities moved in one to three
trains (the average is.trains) and moved in trains with weights that are significantly larger
(up to-gross tons) than BNSF’s URCS system average for way and through trains (1,965
and 5,677 gross tons, respectively). As a result of the larger train sizes, BNSF’s actual costs for
these movements would be allocated to more units (cars or tons) and thus would be lower than
the system average URCS costs that are allocated under the STB’s unadjusted URCS approach.

There are likely to be many other economies, such as reduced car and crew costs, that are
also not reflected by the STB’s unadjusted approach. Consequently, the actual costs associated
with the issue 48-car or 52-car shipments should be closer to the costs allocated to trainload and
unit trains (which are not subject to the STB’s “make-whole” adjustments) rather than multiple-
car movements. Yet, Montana is barred from making such adjustments under STB’s unadjusted
URCS approach. Only BNSF has the ability to make changes, such as those at issue here, which
can manipulate the STB’s unadjusted URCS approach.

Conclusion

BNSF’s 48-car restriction has enabled it to take unfair advantage of the STB’s 50-car
URCS default value, as well as the STB’s unadjusted URCS approach, in order to significantly
increase 48-car rates from 52-car origins in Montana without fear of STB intervention. As a
result of BNSF’s 48-car restriction, captive mid-sized elevators have lost, and will (without STB
intervention) continue to lose, the right to challenge their rate levels as excessively high.

BNSF’s higher and uncontestable 48-car rate structure will obviously hurt the future viability of
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Montana’s 52-car origins and could increase the costs to Montana’s farmers by way of longer
truck hauls to the shuttle facilities. Winners and losers in Montana will increasingly be chosen
by BNSF through its gaming of the STB’s URCS system.

BNSF’s actions effectively deregulated a significant volume of traffic and allowed it to
significantly increase rates. Despite these increases, this gaming still places most Montana PNW
48-car wheat movements below the jurisdictional threshold of 180% and effectively deregulates
the remaining traffic where R/VC percentages are only marginally above 180%, making it
economically unfeasible to bring a rate challenge for a minimum cost of $250,000. It appears
that additional uncontestable rate increases can be expected in the near future.

If STB approves BNSF’s actions, some of the most captive traffic from one of the most
rail captive states, although very profitable, will not be subject to STB rate jurisdiction.
Moreover, BNSF and the other railroads will be given a green light to similarly manipulate
URCS costs, force captive traffic below 180% and increase rates. If BNSF’s actions are
approved, what would stop it and other railroads from imposing similar shipment size restrictions
on corn from Iowa or shipments of other commodities in other regions?

If approved, the decision could result in additional rate increases for captive shippers,
force more traffic outside STB regulatory oversight and have much broader implications on
STB’s internal systems, policies and regulations, such as URCS, the Waybill Sample, rate
reasonableness guidelines and standards (i.e., Full-SAC, Simplified-SAC and Three Benchmark
tests), revenue adequacy determinations, and other STB policies and regulations. BNSF’s
actions could also limit a shipper’s ability to develop a reasonable comparison group under the
STB’s Three Benchmark test, which is hard enough already for a State like Montana, essentially

served by one railroad.
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For these reasons, I urge the Board to find that BNSF’s imposition of a 48-car restriction

on Montana wheat movements is an unreasonable practice.

S:\mcd\FauthVerifiedStatement(Final)
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STATEMENT
OF
BACKGROUND, QUALIFICATIONS AND EXPERIENCE
OF
GERALD W. FAUTH 11

My name is Gerald W. Fauth IIL. I am President of G. W. Fauth & Associates,
Inc. (GWF), an economic consulting firm with offices at 116 S. Royal Street, Alexandria,
Virginia 22314. 1 a recognized expert on transportation issues with over 30 years
experience in the private sector and in the Federal government.

This statement generally describes my background, qualifications and experience.
The majority of experience has involved economic, regulatory, public policy and
legislative issues primarily associated with, or related to, the U. S. railroad industry.
Most of my work has involved regulatory proceedings and related projects before, or
related to, the U.S. Surface Transportation Board (STB) and its predecessor, the Interstate
Commerce Commission (ICC). Ihave extensive experience in working in regulatory and
other proceedings and projects involving railroad mergers, transactions, acquisitions,
abandonments, rate reasonableness and other railroad related issues. These matters have
involved railroad issues on a nation-wide, system-wide and individual railroad line basis.

GWF has been engaged in the economic consulting business for over 50 years.
My part time affiliation with GWF began in 1972, I began working for GWF on a full-
time basis on May 15, 1978 and was employed by GWF continuously until November 1,
1999 at which time I took a leave of absence in order to take a position with the STB. At
the STB, I served as Chief of Staff for one of the three Board Members appointed by the
President, Vice Chairman Wayne O. Burkes. I returned to GWF and consulting work

effective June 23, 2003 after Mr. Burkes resigned his position to run for a political office.
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Over the years, I have submitted expert testimony before ICC, STB, state
regulatory commissions, courts and arbitration panels on a wide-variety of issues in
numerous proceedings. In addition, 1 worked for 3; years at the STB where I reviewed,
analyzed and made recommendations on over 600 written formal decisions that were
decided by the entire Board. These proceedings involved all matters of STB jurisdiction
and had an impact on the transportation industry and the national economy.

Railroad transactions have long been the subject of ICC and STB regulatory
proceedings and other matters involving: railroad merger and acquisition approval and
oversight proceedings; railroad line abandonment proceedings; line sales; feeder line
application proceedings; and other railroad transaction-related proceedings. Ihave been
involved in numerous such proceedings and projects as an experst witness and as an STB
staff advisor.

I was an expert witness in the last two major Class I railroad merger proceedings:

Agreements — Conrail, Inc., et al,, My testimony in these major merger proceedings
concerned the potential adverse competitive impact of these mergers on two key areas.
In addition to my work in major railroad merger proceedings, I have submitted
expert testimony in other railroad finance docket and abandonment proceedings before
the ICC and STB. In these proceeding, I have developed and submitted evidence relating

to the valuation and economics of the railroad line at issue, such as: going concern and
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net liquidation values; freight revenues and traffic; operating costs; maintenance costs:
right-of-way valuation; etc.

In addition to my testimony in merger and other rail transaction proceedings, I
served as an original member of the Conrail Transaction Council, which was established
by the Board in Finance Docket No. 33388. This council consisted of representatives of
the CSX, NS and shipper organization and provided a forum for timely and efficient
communication of information and problems conceming the transaction. I was one of the
original members of the Conrail Transaction Council and attended every meeting of the
council until my employment with the Board.

During my time at the Board, I was actively involved in the STB merger oversight
proceedings associated with the UP/SP and Conrail transactions. Perhaps the most
significant merger-related proceedings that I was involved in during my time at the Board
were STB Ex Parte No. 582, Public Views on Major Rail Consolidations and STB Ex
Parte No. 582 (Sub-No.1), Major Rail Consolidation Procedures. These STB major
rulemaking proceedings involved extensive oral hearings and written testimony from
hundreds of witnesses. The Board concluded that its existing rules governing railroad
mergers and consolidations, which had been developed nearly 20 years earlier, were not
adequate for addressing the broad concerns expressed and initiated a major rulemaking
proceeding which resulted in a major revision to the Board’s rules.

I have a significant amount of experience in issues involving railroad rate
reasonableness. I was actively involved in the initial ICC regulatory proceedings over 25
years ago in which the ICC first proposed and established guidelines which have since

evolved into the STB’s current railroad rate reasonableness guidelines. I was actively



Appendix GWF-1
Paged of 5

involved in several of the first cases to test the ICC’s then proposed guidelines. For
example, 1 was the primary expert witness in ICC Docket No. 40073, South-West
Railroad. Car Parts Co. v. Missouri. Pacific Railroad, which was the first case to test the
ICC’s proposed simplified guidelines, which are now known as the STB’s Three-
Benchmark approach. More recently, I submitted extensive written and oral testimony in
STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases, on behalf
of a group of 30 major stakeholders and my testimony was cited by the Board in its
decision served September 5, 2007. My work and testimony in these proceedings has
helped shape the STB’s current railroad rate reasonableness guidelines.

Proceedings before the Board often involve traffic and market analyses using the
Board’s Waybill Sample, which is a computer database of approximately 600,000 records
of sampled railroad movements. I am extremely familiar with this database. Over the
years, I have performed hundreds of analyses using this data which has been used as
evidence in merger and other proceedings before the Board.

Many of our projects have involved the development of railroad variable cost
analyses based on the application of URCS and its predecessor, Rail Form A (RFA).
URCS is used to determine STB jurisdiction and is an integral component of the STB’s
Full-SAC method, new Simplified-SAC standard and recently modified Three-
Benchmark approach. I have an extensive working knowledge of the development and
application of URCS and RFA. I have prepared URCS cost analyses for thousands of
individual railroad movements. I also submitted expert testimony in ICC Ex Parte No.

431 (Sub-No.1), Adc
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Costing System for Regulatory Costing Purposes and more recently in STB Ex Parte No.
431 (Sub-No. 3), Review of the Surface Transportation Board’s General Costing System.

I am a 1978 graduate of Hampden-Sydney College in Hampden-Sydney, Virginia
where I eamed a Bachelor of Arts degree. My major areas of study were history and
government. My senior paper in college dealt with the History of Railroad Deregulation.
I am a 1974 graduate of St. Stephen’s School for Boys (now St. Stephen’s and St. Agnes
School), located in Alexandria, Virginia. My senior project and paper in high school
dealt with the ICC and the Energy Crisis of 1973.

My professional memberships included the Transportation Research Forum and
the Association of Transportation Law Professionals.
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SUMMARY OF 2006 TO 2010 BNSF WHEAT CARLOADS
FROM MONTANA TO THE PNW (OR & WA)

Page1of3

2006 2007 2008 2009 2010
Origin Cars Cars Cars Cars Cars
) )] 3) O] ®) ©)

Cars From 52-Car (52 to 60 Car Capacity) Elevators

Total
Cars
Y]

W NN WV A WN -

M NIN N NNNNDND N - - mt ms b et o o
BEREORUNEEYEaIaGram=-ovw

Big Sandy
Carter 1/
Conrad

Cut Bank
Dutton
Fairfield
Ft. Benton
Gildford
Glasgow
Glendive 2/
Great Falls
Hardin
Havre 3/
Kershaw
Ludington
Merc
Merewether
Miles City
Moccasin
Moore 4/
Plentywood
Poplar
Rudyard 5/
Sidney
Tiber
Valier
Wolf Point
Total

% of Total
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SUMMARY OF 2006 TO 2010 BNSF WHEAT CARLOADS
FROM MONTANA TO THE PNW (OR & WA)

Page 2 of 3

Origin
)]

2006 2007 2008 2009
Cars Cars Cars Cars
(03] ) 4) ®

Cars From 110-Car Shuttle Elevators

2010

Cars

©®

Total
Cars
)

30
31
32
33
34
35
36
37
38
39
40
41
42

43

Billings
Carter 1/
Collins
Glendive 2/
Grove
Harlem
Havre 3/
Kasa Point
Macon
Moore 4/
Pompeys Pillar
Rudyard 5/
Shelby
Total

% of Total

Cars From Smaller (<52 Cars) Elevators

45
46
47
48
49
50
51
52
53
54
55
56
57
58
59

61
62
63

65
66
67
68

Bainville
Belgrade
Big Timber
Bozeman
Choteau
Clarkston
Devon
Harrison
Kalispel
Manhattan
Pablo
Plains
Polson
Ronan
Stanford
Stanley
Sunburst
Sweet Grass
Three Forks
Toston
Townsend
Weeksville
Total

% of Total
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SUMMARY OF 2006 TO 2010 BNSF WHEAT CARLOADS
FROM MONTANA TO THE PNW (OR & WA)
2006 2007 2008 2009 2010 Total
Ln. Origin Cars Cars Cars Cars Cars Cars
m 1¢)] (&) O] ® (0] Q)
Total Cars From All Montana Elevators

69 Total

70 % of Total
Footenotes to Appendix GWF-2

I/

2y

3/

Carter was upgarded from a 52-car facility to a 110-car shuttle facility in 2007. According to BNSF traffic tape data,

the first shuttle from Carter moved in . (see also BNSF press release dated December 4, 2006)

Glendive has both 110-car shuttle and 52-car facilities. The facilites in Glendive are owned by the same company (CHS)

As a result, any Glendive shipments that may have moved from the 52-car facilities could not be distingished from shipments
from the 110-car facility and were assumed to have moved from the | 10-car facility.

Havre has both 110-car shuttle and 52-car facilities. The facilites in Havre are owned by different companies (Columbia
Grain vs. ADM/CHS) and thus shipments from the 52-car facility could be determined from the BNSF traffic tape data.
Moore was upgarded from a 52-car facility to a 110-car shuttle facility in 2008. According to a press release from

Gavilon Grain, LLC dated May 7, 2009, the first 110-car shuttle from Moore was loaded out on April 2, 2009.

Rudyard has both 110-car shuttle and 52-car facilities. The facilites in Rudyard are owned by the same company (Columbia Grain)
As a result, any Rudyard shipments that may have moved from the 52-car facilities could not be distingished from shipments
from the 110-car facility and were assumed to have moved from the 1 10-car facility.
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AGREEMENT TO ADMINISTER ALTERNATIVE
DISPUTE RESOLUTION
OF RAIL GRAIN RATE DISPUTES

THIS AGREEMENT TO ADMINISTER ALTERNATIVE DISPUTE RESOLUTION
(the "Agreement to Administer ADR"), dated as of January 30, 2009, 13 enterad into by
and among (J) BNSF RAILWAY COMPANY, a Delaware corporation (hereinafter referred
mamnwmmmmmmmmmmm
the Montana Farm Bureau Faderation, Bozeman, Montana (hereinafter refecred to each
as Producer Organtzation(s) or “PROOAG(s)), non-profit trade associations.

WHEREAS BNSF Rallway has publicly heid itself out as wiiling to have certain
ammmmmummwwdmmmm
mediation and voluntary, binding arbitration, subject to the procedures outfined
Wmmmmmmmmuwmm

Producer- BNSF Agreement For Mediation and Arbitration of Rall
armnmnbpum);w

specific BNSF rate as defined In Exhibit | ("Referred to individually or collectively herein
a8 Producer or Producers”) and BNSF in which a Producer Organization would represent
its producer member or members; and

WHEREAS BNSF deskes to work with ths Producer Organizations to provide
processes for ADR for its members involving disputes betwean BNSF and its producers
In the agricuitural sector, and each Producer Organization is willing to administer such
mediations and arbiirations in the interest of promoling dispute resolution in the
w@mmummhumdm

NOW, THEREFORE, In consideration of the foregoing and the promises and
wmm.mmqmam-

1. Upon request by BNSF and a Producer, each PROORG, upon its
mmmummmmmmmmmm
mediation and arbitration proceeding o rescive a Grain Rate Disputs initiated in
accordance with the form of Agreement for Mediation and Binding Arbitration of Rall

Grain Rate Disputes between a PROORG producer member and BNSF aftached hereto
a'm'. | P

2. PROORGs and BNSF agree © usse thelr best efforts to designate, within 30
mdmdmmaudummmwm .
knowledgesble In agricultural marketing and transportation and qualified to adjudicate a
rate dispute who would be available as potential arbiirators of disputes 1o be mediated or
asbitrated pursuant to this Agreement. A potential arbitrator willing to serve shall serve
mmm::m:tumn&:?rnmmmw. Parly;dorh:lno.

any
mpleihndaﬂmedm.

ummmmmammmmmmmupum
to section 0 that the Producer’s claim has merit, either PROOHG will notify BNSF,

1
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forward the exacutad Exhibit 1 to BNSF and contact BNSF to expeditiously arrange a
conference call o discuss procedures for a face-to-face masting between representatives
of BNSF and the PROORQ. In the svent more than 2 PROOFGs become parties to this
mewmo.mmmmmmmwammdm
ateeﬁnueunmnurepmemaﬂvu. BNSF agrees fo meet with a representative of

whmmmmmdummm
anmdmmdmmuamwmmmnasmas
practicable, and both parties agree to send representatives with the authority to resolve
the dispute. Upon the request of either Producer or BNSF, a PROORQ shall designate a
third individual 1o act as mediator at such negotiafing session, with the pasties agreeing to
share equally the cost of such mediator.

. 4. if the mediation is unsuccessiul and the parties proceed to arbitration under
Exhibit |, or both BNSF and the PROORG(g) agree to walve mediation in accord with
Exhibit |, PROORG(s) will reprasent the Producer In the arbitration
to Exhibit | held before a panal of three asbitrators drawn from the pool of aligible
arbitrators praviously designated by BNEF and PROORG(s) under paregraph 2 above. if
the partise cannot agree upon three such eligible asbitrators, or insufficient asbitrators are
mmmmmmwmmmmmmm
the panel, and those two shall salect a third arbitratos by mutual agreement or by each
submﬂuhhdpoh:ﬂdubﬂmbnuﬂamhmbhmdmmm
mmmmmmmwnmmm
organization (www.Jamsadr.com), ("JAMS") and conducted by the Panel In accordance
mummamme&mumwmmm
Rules”) except as augmented or modified by agreement Parties or more
specifically provided in Bxhibit L.

8. The Arbitration Panel will issus a reasoned wiitten declsion. The arbitvators®
decision shall be enforceable and subject to confimation in any court of competent
jurisdiction and shall be subject to review on the grounds for vacating an arbitration
award sat forth In Section 10 of the Federal Act, 90.8.C. § 10

8 Waummmuedyhmbemmmﬂyw by PROORG and -
BNSF, the asbitration proceading will be administered by mmumm

MGMWM initiation of the arbitration proceeding at

mwmmaumwm:mmumn
a of Bxhibit 1.

7. information and evidentiary filings regasding the issues submitied for resolution
hwmmmmumunmammmu
msmmwmaonammmmmdbunmu
such Information to the Producer(s) In the arbilration. Al information related to .
the dispute wiil be in confidence by PROORQ staff personnal and the Panel
during the pendency of the asbitmtion in accord with the confidantiality provisions of
BExhibit |, All hard copy and electronic records contalning confidential information will be
mumm«mnmmanmnum
of the party providing such information.

&mwuwwmmmammkmdma)
yaan exacution. its term will thereafter automaiically be renewed for subsequent
wo (2) ysar extended terms uniess written notice has been given by any Pasty to the
mwmmmwummm«wmmdmm
mummmmmmmumdmm

3
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provided, however, this Agreement will remain in effect 1o complete the handfing of any
procaading commanced befora termination.

9. Within 10 days of exacution, each Producer Organization party to this
Agreement agrees o designate up fo three (3) representatives ta constitute a steering
committee o coordinate the handling of mattars under this Agreement and act on behalf
of both PROCRQs. Upon agreemant of the Producer Organizations initially entering inte
this agreement, the Parties agree 10 include additional as parties, in
mnmmwﬁmmwwwm represeniatives 1o such
steering commiitee.

10. Notices

Excopt as expressly provided otherwise, any notice, elaction or other
correspondsnce required or pemmitted hersunder shall become effective upon recelpt
and, axcept Involces and payiments, shall be deemed to have been properly given or
deliverad when mada in writing and delivered personally to the pasty to whom directad, or
when sent by United Statea certified mall with all nacessary postags or ovemight deilvery
service and charges fully prepaid, return receipt requestsd, and addressed o the party at
ths below-specified address:

Notices to Producer Organizations:

Montana Grain Growers Assoclation
750 6th Street SW, Suite #202
P.O. Box 1168

Great Falls, MT 58403-1188

Atin: Bxecutive Vice Prasident

Montana Farm Bureay Faedaration
502 South 19th, Sta 104

Copy to:

* The addresses may be changed upon written notice in the manner provided
above, and no amendment hereof shall be required for a change of address. if given by
telephone, fax or verbally, the nctice shall be confismed in wiiting in accord with the
provisions of this Section as practicable thereafter.

3
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IN WITNESS WHEREOF, the Pariles to this Agreement have caused thelr duly
authortzed representatives to exscute it as of the day and year firat abqve written,

Montana Grain Growers Assoclation Montana Farm Bureau Federation

L

Bmﬁuﬂ)a‘él%:_ By:
Tite:_Cresi dent nn:M

Date;_l~21-09_ Date:_ [/~ 34~ 41—22_,?
BNSF )
o —
Tite: KEVEE 0. KAUFMAN
mmmsi

Date____ 2P ]an 29




Appendix GWF-3
"~ PageSofill

Agreement For
Medlation and Binding Arbitration Of

Rsil Grain Rate Disputes
THIS AGREEMENT TO MEDIATE and ARBITRATE as forms of Altemate Dispute
Resolution (the * for ADFT), datedasof _______, 2009, Is entered into by

P Mmdmﬂm other organizational structure), and
[Insert name(s) of Producer Organization(s), gnoonaorpaoona-[apodl}mu?
Incorporation or other organizational structure].

WHEREAS, BNSF Rallway Company ("BNSF) has publicly indicated its
wilingness o have certain disputes involving rates charged for the transportation of

mmmmmmmmmmmu.nmm
arbitration; and

wmmmmmmdmsnmu)bmm
mtaﬂ':mmdmazﬂam and, to that
disputes over transportation

Disputes
Administer ADR); and

WHEREAS, [PRODUCER or PRODUCERS] ("refsired to Individually and/
muw..r&mmnmmauw{a
voluntary mediation and, if necessary, binding arbitration pursuant to the tarms of this

nmmwwmmmmmmm
herein to do 80,

NOW, THEREFORE, in consideration of the foregoing and the promises and
wmmmmam

1. Agresment for Representation in Mediation and Arbitration of Grain Rate Dispute

ummammmmma.maom).wumw
Ms)mmmwmmnmmmmm
pursuantto the tenms of this Agreement. By such execution, Producer agrees
Pmomumumwmmmmmmmbmmh
Producer of the specific grain rate dispute it submits for resclution pursuant to this
Agreeniont and that BNSF shall be entitfed to rely on communications and acts of
PROORG(s) as though they were communications and acts of Producer.

2 Eligibility to Mediate and Arbitrate Grain Rate Disputs
L}
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Eligibllity to mediate and arbitrate under this Agreement for ADR Is limited to
producers who (i) own and/or actively farm [wheat (STCC ___) or barley (8TCC __)]in
{he state of Montana and who are represented by PROORG(s), and (i) tender thelr -
wheat and/or barisy to a BNSF-served origin elevator from where the wheat and/or barlay
at lssue is shipped BNSF direct to a BNSF-sarved destination greater than 250 miles
from that origin. Producer hereby represents that it meets thess aligiblllly critesia with .
respect o movements of [wheat/barley] originaling on BNSF at _[Insert specific Origin]_
and terminating on BNSF at _{Insest spacific Destination]. The rate thet will be at lssue in
the mediation and asbitration Is the specific individual current rate of {specify dollars/car]
on movements of wheat between these specific points which Is contained in BNSF Price *
Authorily _____ (the lssue Rate"), including applicable fuél surcharge, less any
allowance(s) pald or credited by BNSF on such movement in the one time period
prior to commencement of the proceeding. PROORG(s) will give F written notice of
such request for mediation upon initiation of iis handling of the dispute.

3. Use of Mediation and Arbitration

a The Parties agree to use their best afforts to resclve the disputs regarding
the lssue Rate through negotiation and mediation before resorting to arbitration and
formel arbitration under this ADR process. A repressntative of a PROORG shall contact
the BNSF notice pasty In this Agreement and advise thag Producer desires to pursue
mmmmwmmmwwm

agrees

expeditiously within such 30 days of notice.

b J%ﬁuﬂgﬂ?ﬂﬂb’zmwmnmmu
_mm«mwmommnum-mm Ww
("JAMS"), by a panel of three arbitrators estabilshed in with the procedures
under the BNSF-Producer Agreement to Administer ADR and conducted
pursuantio the Arbitration Rules of the National Grain and Feed Association ("NGFA

competent jsisdiction and shall be subject to review only on the grounds for vacating an
arbitration award set forth in Section 10 of the Federal Arbitration Act, 9 U.8.C. § 10 and
for modifying or correcting an award set forth in Section 11 of the FAA, 91L8.C. § 11,

4. Limitation on Actions Other than Arbiiration

wmmmwmm?ﬁmmmwm

processes, any participating Produces and PROOFG(s) welves any either
might ctherwise have to chailenge the reasonablenass of the current level of the lssué.
Rate {whether alfirned or adjusted as a result of the ADR processes described herein)
before the Surface Transportation Board ("STB") or in any other forumfor a period of 1
(one) year from the date of this Agreement for ADR. PROCRG(s), as reprasentative of
such participating Producer also agrees that in the event any lssus Rate addressed
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_ under thase pracedures is challenged by another party before the STB, PROORG(s) will,
at BNSF's request and expense, advocate before the STB in support of the Issue Rate
(whether affirmed or adjusted as a result of the ADR processes described herein). Each

participaing Producer agrees, and PROORG(s), agres that they will hold sach other
. Party harmiosgs for ita role in this mediation and asbitraion and agress notto pursue any
claim egainat PROORG(s) relating to PROORG's handling or prograssion of this dispute
and repregentation of Producer in this process it might have, regardiess of outcome.

B. No Precedential Effect of Declsion

The outcome of the arbitration and any decision lssued by the Panel in connection
with the arbitration procedures contained herain shall have no precedential effect in any
subsequant arbitration of a rall grain rats disputs subsequently brougiit under this BNSF-
ADR program under this Agreement of ADR, whether brought by Producer or another
mxmmumwmwmmmmumm
any paty.

- 8 Confidentiality

Commercial, financial and cost information exchanged by any party during the
courss of an arbitration proceeding shall be treated as confidential and not be.
Intentionally disciosed to third parties, and the paries will enter into a Confidentiality
ummbmmmammmmnm
agree oherwise. Unisss ctheiwise agreed by the parties 10 a dispute, & bullstin shall be
prepared by the Panel and iasued by PROORG(S) reporting on the general cutoome of
an asbltration procesding which would identify the parties to an arbitration under this

Agreement for .am award made, § any, the (s)-destination(s) lwolved, and a
mdhmmww

7.  Effective Perdod and Nature of Any Rellet

Any relief obtained by Producer through the arbitration proceeding, including but
not limited to the establishment of a maximum prospective issue Rats, shall be effective
for & tims period of no more than one yeas from the lasuance of the arbitration award, and
fourteen months peior to, the date of the commencermnent of the binding abitration
process entared info pursuant ta this Agreament for ADFL. Commencement of arbitration-
shall occur at the point that the third artiirator accepts his or her position on the Panel.
Any and all prospective reflet shall be in the form of an adjustment to the Issue Rate only;
the Panel shafl not have the to review and adjust the amount of any applicable
fuel surcharge, or to order any relief the eligibility leveis providad in Section 9 for

discrsiion, of relative bushel utilization of a given Issus Rate by such Producer(s). The
mqmmmmwmmmymma)mmmuud
such joint-handiing among themselves. The authority of the arbitrators shall be limited to
adjustment or findings applicable o the base lssue Rate, and the arbitraiors shall have
no authurity to presoribe or award reparations of any kind relating o any fuel surchasge.

7
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8. Factors to Be Considered by Arbitrators in Detenmining Entitiement to and
Magnitude of Rellef

PROORG(s) and BNSF will direct the arbitration Panel to evaluate the
reagonablenasa of the rate lave! put in issue by the Producer by evaluating and taking
into account the following factors:

(a) the absence or existence of competitive alitematives to the
transportation 1o which the lssue Rate applies;

(b) - capital requirements of the rail system usad by Producer’s traffic
and the revenua available to sustain the networic

and .
(4] ralief would not be justified In the event a truck rate no higher (L.o.,
lower) than the contested reil rate is available to the Producer from origin
to clevator destination for the same commodity for the specified milsage

8. Elgibitty for Fellef Based on Fatlo of Revenues to URCS Costs

Eligibllity for rellef in an asbitration hereunder shall be detesmined based on the
ratio of the overall revenue generated by (j) the issus Rate pius any appilcable fuel
surcharge, to (1) the vasiable costs, including fuel costs, incurred on the movement at
issue. Vartabie costs will be calculated based on the most recently available system

movement in the one year ime period prior to commencement of the asbitration-
procesding) is less than 180 percent of vartable costs for & non-shuttie shipper or

than 198 of variable costs for a shuttie shipper (as shuttie movement ia defined In
BNSPs Rules available on its websits, 0.g., A BNSF shuitle Is & 110-car traln of
dadicated high capacity (5161 cubic foot 266,000 Ib GWOR) equipment with dedicated

locomotives that loads In 13 hours and unloads in 18 howrs), the Panel will have no
autharity to order reflef. Subject fo review by the arbiirators, BNSF will make-
modifications to the URCS-basad revenue to variable cost ratios 1o reflsct the relationship
of the fusl cost component (mileage based suscharge) of the rate being challenged to
historic URCS fuel cost vaiues in light of the historic tag In the availabilly of URCS data.
as described in Appendix A.

10, Bxpedited Process

BNSF, PROORQ and Producer will use their best efforts to complets the
arbitration contemplatad herein within a period of 120 days from the date of initiation of
arbitration by compiaint under section 11(a). The parties will advise JAMS and the Panel
saloctad {0 arbitrate the dispute of the target date for completion of the asbitration and
Jointty urge the Panel o lssue its dacision no later than the target dats. BNSF will pay
JAMS the appiicable inifal adminisirative filing fee, including the arbitratory’ fees, fees
assassed by JAMS for handiing the proceeding, and the PROORG will reimburse BNSF
for such costs of the arbitration paid to JAMS and the arbitrators’ fees and expenses if
moPtqdwabnuawdod In the proceading.
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11.  Procedures Goveming Arbitration

The procedures goveming the irstitution, preparation, handiing and resolution of a
grain rate dispute arbitration will be those specified in the NGFA Arbiiration Rules, except
as augmented and modified in the following sub-sections or agreed to by the Parties:

a Complaint. ¥ PROCRG{s) and Producer(s) elect to proceed to arbitration,
the PROORG or PROCAGs acing on behalf of Produces(s) shall initiate its complaint
seaking arblitration within 45 days of the completion of mediation by serving It upon BNSF
(which shall file with JAMS [n accord with the BNSF- Producer Organizations Agreement
to Administer AOR). In addiion to the matters specified in the NGFA Arbitration Rules,
the complaint filed by Producer shall set forth: (1) a statement of eligibility to pursuse the
ADR procadure, including a specification of the origin, destination, curtent lssue Rate,
rate authority, and STCC for the challenged movement and confirmation that the
Producer did tender that quantity of commodity for shipment from origin %o destination
during the prior annua)l period or confirmation that the Producer did sell a specified .
quantity of wheat and/or basiey fo a grain elevator at origin that was subsequently
tendared to BNSF for shipment from origin to dsstinations during the prior annual perfod
beginning after the exacution of this Agreement; (if) the volume of traiflc moved under the
lmﬂm«awwommhhmmymmmmmb
move undar the lssus for the neadt two years; (V) other commocdiiies shipped by
Producer by rall at either the origin of the destination covered by the lssue Fate; (v)
evidence of the absence of actual and potental intramodal and intermodal competition for
the transportation at iasue; (V) the revenue to variabls cost ratio on the movement at
lssue and/or a requsst for data sulficlent to permit the Producer to calculate such ratios;
(Vi) evidence of relevant market factors and their Impact; (vill) any other evidence that

Producer believes to be probative in light of the factors to be considered by the arbitrators
set out In Secion 8 of this Agreement for ADR.

b Answer. In addition to the matiers specified in the NGFA Asbitration
Rules, the anawer filed by BNSF shall set fosth: (f) any defense to an allegation of
absance of sifective competition; (l) BNSF's calculation of the revenus to variabie cost
ratio on the movement at issue; (Iv) identification of other traffio that should be included in
the complaint; (v) claim of grain draw argument defense; (V) effects of reduced revenue
on the movement at issue; (vil) any other svidence that BNSF belleves to be probeiive in
light of the factors 1o be considered by the asbitnaiors set out in Section 7 of this
Agreement for ADR.

(. At any time aiter the effective date of this Agreement for ADR
up through the filing of answer, ¢ither party may file Bmited written discavery
M&fgmwo;md:ewuy authorized la,o;unhm
no more requests for production of documents (Including subpasts more-
than 20 intesrogatories (Including subpests). Depositions will not be permitted, Any
. mmmmwumwnmwbmu

d
submitted, and oral hearings conducted, in accordance with the applicable provisions of
the NGFA Arbitration Rules as detenmined by the arbRtrators. If a hearing is held, each
party will be raquired to present the live testimony of at least one witness at the hearing. -~

12.  Notices




Appendix GWF-3
Page 10 of 11

Except as expressly provided otherwise, any notice, slection or cther
comesporience required or pemmitted hereundar shall becorne effective upon receipt
and, except invoices and payments, shall be desmed 10 have been properly given or
delivered when madae in writing and delivered personally to the pasty to whom directad, or
when sent by United States certified mall with all necessary postage or ovemight delivery
service and charges fully prepaid, retum receipt requested, and addressed to the party at
the balow-specified address:

Notices to PROQRG(ak
—Dinsart]
Copy fox

~Jnsest}
Noticas to Producer:

Copy 1o

Fort Worth, TX 78102 ’
Atz VP & General Counael - Regulatory

The addresses be written notice In the manner
s, 2 e kG e 2 i e
talephons, fax or varbally, the notice shall be confimned in wiiting in accord with the
provisions of this Section as practicable thereafter.

IN WITNESS WHEREOF, the Parties to this Agreement for Mediation and
Arbitration have caused their duly authorized representatives to execute it as of the day
and year first above wiftten.

[Producer]

#
¥

g
¥

10
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Appendix A To
wmmmcmmmm

Required URCS Fnpets

ethadolo
Seloct the carxier (BNSF).

ik

Calculate BNSF miles fiom origis to destination (or inteschange polut), Uss
“shortline miles™ (.o, rail miles calculated by the STB, or by a third pesty such as
ALK or Rand McNally), not actual “cycle miles® (La., actual rail miles for the
shipmest In quostion, recorded by the canier). Shostline miles represent the publio
information about the move, and ars approprists in & regnlatory sciting, The URCS
modal adjusts shordine miles by a canier-epecific average circnity facior to
—— spproximste sctual miles,

Type The user has 4 options foz nes In the srbitration. Select the spproprisie option based

on shipmend information obtained from the Waybill, the casries’s internal dets, of

Nomber of Mbuﬂudﬁﬂmmﬂhhmmum;m
Cus hnhuﬁcdmhhﬂ“htﬂmdlﬂmmsm

R mwuzzu-wmm-u‘ﬁlwmm
URCS model car types conrespond 0 the cartypes in STB Schedale 710 (tines 36-

e 33), Which cun be mapped 1o AAR cav typs codes (A123, 6.6).
Car Ownrship Ydentify cas ovwnership as railroad-owoed o privately-owned, Cars owned by carrlers
—_ other thaa the carriar sre considered
'ruup-&r Em“ Emhﬂumwuhh%“buﬁ
car)
“Conmmodily mummyummmwmumsm—

of varying lengths between 2 sod 5 STCC 11 for “Coal®, or STCC
muacw umuwmmuh

sypcopint URCS STCC ood, sl e doni 8 STCC oo ponsle,_____
Movemnent Identify the movement type based on the sumber of cars In the shipment,

Type the STB methodology; shipments with 1-5 cars ars classified as “Single/®; shipments.
mmruw-w Shipments with 50 os more cars mo
L ‘A
Mn-t mmmmmmbhﬂhm

costs are baved ‘The opecating expenses and GTM’s sro svallabls in quanedly
M-:Eﬁnmm-pmﬂhdudwudanu

Tl Sorcharge mﬁmm»hmmnmﬁmmu

" refiect the relaticuship of the fiel cunchargs assessed with the rate bejog challenged
Adjustment to histosis URCS fuel cost values in Bght of the histosfo 1ag In the availability of
’ b‘ﬁ:lnm dhﬂ%zhm:a‘mmMn
on
umwmmwwunmmwhmuum
mwuhmmw

i
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One Train
Two Trains
Three Trains
Four Trains
Five Trains
Six Trains
Seven Trains
Total / Avg.

Appendix GWF-6
Page1of1

2010 BNSF Average Train Weights
For Wheat Shipments from Montana

52-Car Origins to the PNW
(Gross Tons)

Average Train Weight (Gross Tons)
Trainl Train2 Train3 Traind Train5 Train6é Train7




